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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925.) 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 
Object 


The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will coéperate with other societies in 
this and other countries having the same object. 


ARTICLE III 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 
honorary membership at any meeting of the Society on the recommendation 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p.23. The Constitu- 
tion was adopted January 12, 1906. 
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of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 

The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a Secre- 
tary,' and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty- 
four elected members, whose terms of office shall be three years, except that 
of those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires. 

The Secretary! and the Treasurer shall be elected by the Executive 
Council. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be desig- 
nated by the Executive Council, or by vote of the Society. 

2. The Secretary! shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to him. 


1 As amended April 26, 1930. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairman, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ArTICLE VII 
Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
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be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 


ArtTIcLE VIII 
Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Secretary! within ten months after the previous annual 
meeting, and any amendments so deposited shall be reported upon by the 
Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days be- 
fore the meeting at which they are to be voted upon and no amendment shall 
be voted upon until the Council shall have made a report thereon to the 
Society. 


1 As amended April 26, 1930. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council. 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board.? 

4, There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Jour- 
nal, shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members of 
the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926 and April 25, 1929. 





2 As amended April 5, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 
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TWENTY-SEVENTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


THE Wiiuarp Horst, WasHIncTON, D. C. 
Aprit 27-29, 1933 


FIRST SESSION 
Thursday, April 27, 1933, 8 o’clock p.m. 


President JAMES Brown Scortr. Ladies and gentlemen, the Twenty- 
Seventh Annual Meeting of the American Society of International Law is 
now opened. 

The program you have in your hand, as I think you will all admit, is a 
very interesting one because it is timely. The questions of international 
law can not be too often discussed, and yet there is a greater interest if there 
be the feeling that the subject is one of present interest, even though it be 
stated in very general instead of in specific terms. 

The Secretary of the Society, Mr. George A. Finch, will make what the 
program is pleased to call introductory remarks. 

The Secretary. Mr. President and members of the Society: The usual 
matters covered in a secretarial report are reported by your Secretary to the 
Executive Council of the Society. The Council held a meeting this after- 
noon for two hours from 3 until 5 o’clock, and all the secretarial matters were 
duly reported to that body, which will in turn make its report to the Society 
at the business meeting on Saturday morning. The minutes of the Council, 
as well as the text of the reports of the officers submitted to the Council, will 
be included in a printed report of this meeting, along with all of the papers read 
here and the discussions had thereon, of which a verbatim account is being 
taken. 

The program of the annual meeting of the Society is each year in charge 
of acommittee. The personnel of the committee changes from year to year, 
not wholly, but in part, and the committee each year naturally seeks to improve 
upon the program of the previous year both as to the content of the subject 
matter and also as to our procedure. 

It has been customary for the Secretary for the last few years to begin 
the session by a summary touching all the important events that have taken 
place in the international world during the preceding year. The committee 
in charge of the program this year, desiring to keep in step with the times, 
decided to give the Society a “new deal.” The Program Committee accord- 
ingly suggested that the summary of international events be omitted and that 
the Secretary confine his remarks to some general statements. 





2 


In view of the critical period through which the subject of international 
law has passed in the last year, along with all other subjects, I think we might 
recall the objects of this Society, which is to foster the study of international 
law and promote the establishment of international relations on the basis of 
law and justice. The Society has sought to promote those objects in two 
ways, first, by these annual meetings, and secondly, by the publication of its 
official organ, the American Journal of International Law. 

The teaching of international law, which is included within the object 
of fostering the study of international law, has made very decided advances 
since this Society was organized, and the Society now includes in its mem- 
bership a very large number of teachers of international law and related sub- 
jects in many of the colleges of the United States. It has not been prac- 
ticable for the Society within the short space of an annual meeting of this 
kind to provide all the time needed by the teachers to discuss their peculiar 
problems, and there has accordingly been organized a series of separate con- 
ferences of teachers of international law distinct from the annual meetings of 
the Society, but attended by many of its members and some non-members. 
That series was started in 1914, and five conferences have been held since 
then, at irregular intervals, four of them in close connection with these annual 
meetings of the Society. The fifth conference has been held in Washington 
yesterday and today, and we are very glad to welcome to our session tonight, 
and to the other sessions of tomorrow and Saturday and Saturday evening 
especially, those members of the teachers conference who have not had the 
good fortune and the privileges of becoming members of this Society. We 
also invite them to become members. 

Now, the first general observation that anyone attempting to survey 
the previous year would be obliged to make would relate to the world-wide 
condition that has affected so seriously not only the peoples but the govern- 
ments of most parts of the world. I refer, of course, to the economic condi- 
tions. As I do not happen to be an economist, I will ask your permission to 
read an extract from the report submitted a few days ago to the Board of 
Trustees of the Carnegie Endowment for International Peace, by Dr. James T. 
Shotwell, Director of the Division of Economics and History of that organiza- 
tion, in which Dr. Shotwell, after picturing the economic conditions existing 
in various parts of the world and making some comments upon their effect 
upon international relations, asks: “But what is missing in this picture?” 
He is inquiring as to the ultimate causes of the conditions, and he answers in 
this way, that the first and fundamental cause which set the whole disturbance 
going was the World War. He proceeds: 


Indeed, it is hardly too much to say that the world-wide economic 
depression is the last battle of the World War itself. . . . Modern war is 
an industry of destruction, and a world war is mass destruction that 
affects not only all nations but all parts of all nations. The actual fight- 
ing is but one element of the conflict. Battles are but the dramatic 
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climax in a vast and tragic upheaval which destroys the accumulated 
values of society behind the lines and in quiet homes thousands of miles 
away from the front as effectively as armies destroy the towns and cities 
in the area of actual fighting. . 

The first of all lessons that the World War taught was the extent of 
the interdependence of industrialized nations. No one before had guessed 
the extent of that interdependence, and even then its full import was not 
clearly seen, because along with losses entailed came compensating bene- 
fits to the non-belligerents in increased prices for such goods as they were 
permitted to supply, and a temporary enhancement of their prosperity. 

The fact which seems to have escaped adequate analysis is that 
modern war extends as far in time as it does in space—that it reaches out 
into the future even farther than over land and sea, and destroys the 
prosperity of years to come as well as of those gone by. When the world 
of modern business goes to war it mobilizes the forces of credit at the same 
time that it mobilizes the army andthe navy. In the stress of such times 
the future seems illimitable, or at least it offers the chance to multiply 
many times over the capacities of any given moment. These potentiali- 
ties of the future are sucked into the maelstrom of destruction, and this 
entails a much greater loss than that resulting from the actual destruction 
by contending armies. Warring nations mortgage their future during 
the period of fighting, and if the fighting continues the mortgage must be 
rewritten time and again, until every last item of possible recovery is 
thrown into the crucible. This was what happened in the four years of 
the World War. Unless we keep this major fact in mind we cannot under- 
stand the crisis from which the world is suffering today. 


Anyone undertaking to point out the difficulties which confront the states- 
man or government official who is now attempting to conduct the international 
relations of his country on the basis of law and justice must appreciate and 
consider this economic background if he expects to meet with any measure of 
success in bringing to a state of even near stabilization the chaotic conditions 
that exist in the international world today. 

The next event which I think any general observation should take into 
account is the state of Europe in regard to disarmament. I will not attempt to 
recount the results, or the lack of results, of the Disarmament Conference, 
which is now being held in abeyance, but will merely call attention to the fact 
that the partial failure at least of that conference has been anticipated by Mr. 
Mussolini, who has proposed a pact to take the place of a full agreement upon 
the subject of disarmament. Mr. Mussolini’s proposal was made on the 30th 
of March, to France, Great Britain, and Germany, and is in the nature, as I 
take it, of a truce for a period of years to enable Europe to set its house better 
in order. 

Then the next important event which should not be omitted in any brief 
résumé, is the agreement made at Lausanne last July whereby the principal 
powers which had claims for reparation against Germany under the Treaty of 
Versailles agreed to end those reparations, but in doing so they appealed to all 
the other nations of the world to join with them in making sacrifices in order 
to overcome the world crisis. “This new effort in the cause of world peace,” 
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they declared, “can only be complete if it is applied both in the economic and 
in the political sphere and rejects all possibility of resort to arms or to vio- 
lence.” A resolution adopted at the same time dealing with measures neces- 
sary to solve the other economic and financial difficulties which are responsible 
for the present world crisis, emphasized the particular necessity of restoring 
currencies to a healthy basis and reviving international trade. It was there- 
fore decided to convoke at a convenient date a conference on monetary and 
economic questions. The premiers, or the representatives of the premiers, of 
the principal nations of the world have been in Washington this week in con- 
ference with the President of the United States, discussing some of these prob- 
lems that I have outlined, and making preliminary arrangements for a World 
Economic Conference to be held in London in the near future. 

I should like to go on and mention some of what may be called the regional 
difficulties with which the world is now confronted, but I see my time is rapidly 
drawing to an end and I do not wish to set the example in starting the meeting 
by trespassing upon the rule limiting our speeches to twenty minutes. I would 
merely refer to the difficulties, principally boundary difficulties, in South 
America, and also the difficulty in Manchuria, and mention too, the efforts, the 
very sincere efforts, that have been made on the part of those in charge of the 
peace machinery of the world which has been established since the World War, 
in order to settle those difficulties according to rules laid down in those docu- 
ments, namely, the Covenant of the League of Nations and the Kellogg Pact. 

I would recommend to all of you who have not done so, to read in full the 
report published by the League of Nations in regard to its attempt to settle 
the dispute in Manchuria. I do not make that recommendation for the pur- 
pose of suggesting that you come to any opinion on the merits of the contro- 
versy, but I think if you will read that report, you will be convinced that a full 
and complete effort has been made by the League of Nations to invoke in turn 
the several articles of the Covenant which the members of the League agreed 
to when they signed that document for the purpose of settling their differences 
by the rules of law and according to orderly and peaceful processes. 

I can only conclude this most imperfect and incomplete report by admit- 
ting that we cannot yet exclaim with Tennyson when he said: “And the 
friendly earth shall slumber, lapt in universal law.” It is the hope of the 
members of the American Society of International Law that by their publica- 
tions and by their discussions at these annual meetings we will contribute to 
the solution of some of these great problems that confront the world and at 
least bring nearer the day which Tennyson foresaw when he penned those 
lines. 
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INTERNATIONAL LAW, MUNICIPAL LAW, AND 
THEIR SANCTIONS 


By James Brown Scorr 
President of the Society 


The Twenty-Seventh Annual Meeting of the American Society of Inter- 
national Law opens, appropriately, on the 27th day of April. The first 
formal meeting of the Society was held in this room, under the presidency of 
the then Secretary of State, the Honorable Elihu Root, on the 19th and 20th 
days of April, 1907. The Society’s Journal also made its first appeal to the 
public—it is still appealing in more senses than one—in January, 1907, with 
the opening contribution by Mr. Root on “The Need of Popular Understand- 
ing of International Law.” ‘The need is still with us. 

The third of the articles in the Journal was by our most distinguished 
internationalist, Mr. John Bassett Moore, on “International Law: Its Pres- 
ent and Future.” “Its progress,” he informed us, “has been great; but, 
viewed as a body of law, its chief defect is the want of some form of interna- 
tional organization by which a common interpretation and common enforce- 
ment of its mandates may be secured.” 1 Many there be today, I pause to 
add, who think that an adequate form of international organization already 
exists in Geneva, with its many agencies whose influence is felt in the utter- 
most ends of the earth. So much for the present. “The work of the future,” 
Mr. Moore continued, lies “in the attainment of some method, by some form 
of organization, for the common interpretation and enforcement of interna- 
tional law, not indeed without the use or provision for the use of force, but 
without creating the legal condition of things called a state of war.” ? 

I have lifted these passages from this admirable article of but two pages, 
because it is, in a way, a prophecy of the program of the present session which 
I hold in my hand, dealing as it does with the ways and the means of secur- 
ing the enforcement of international law “without creating the legal condi- 
tion of things called a state of war.” 

The first volume of the Journal appeared with a Supplement—as do the 
present numbers—and, as in that year of 1907 the Second of the Peace Con- 
ferences was to meet at The Hague, the Supplement appropriately contained, 
among other documents, those which might be of interest to its delegates: the 
Declaration of Paris of 1856, the Geneva Convention of 1864 for the Amelio- 
ration of the Condition of the Sick and Wounded of Armies in the Field, the 
Declaration of St. Petersburg of 1868, the Project of an International Dec- 
laration Concerning the Laws and Customs of War, of Brussels, 1874, and 
the Final Act of the first of the Hague Conferences, of 1899, including its con- 
ventions and declarations. The Supplement was then issued separately; and 


1 John Bassett Moore, “International Law: Its Present and Future,” American Journal 
of International Law, Vol. 1 (1907), pt. 1, p. 12. 2 Ibid. 
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I had the pleasure of distributing the first number of the Journal, with Mr. 
Root’s article on “The Need of Popular Understanding of International Law” 
and Mr. Moore’s “International Law: Its Present and Future,” and the Sup- 
plement, to the members of the conference at The Hague, which, through Mr. 
Root’s partiality, I was privileged to attend as Technical Delegate of the 
United States. 

Twenty-seven years have passed since then, but we are still faced with 
the need of popular understanding of international law, and we are still per- 
plexed by the present and future of international law, by the problems of its 
common interpretation and common enforcement, without creating the legal, 
or rather illegal, condition of things called a “state of war.” It is to this 
latter phase of the subject to which I address my remarks. 

I should like to quote to you a portion of Judge Moore’s article (you 
will observe that I refer to our greatest internationalist as Judge Moore; for 
since the publication of his article he has been the first American to represent 
the learning, the intelligence and the ideals of the United States upon the 
Permanent Court of International Justice, established through American 
initiative at The Hague). The rules of international law, he wrote, “are at 
present administered by the courts of each country, but the efficacy of this 
judicial administration is qualified by two facts.” The first is that a portion 
of what is called international law is “political” rather than “judicial,” and 
therefore “cannot be dealt with by the courts”; and the second, that “there is 
no remedy but a diplomatic claim,” in case “the court of a particular country 
departs from the general opinion.” This raises the precise question with 
which I propose to deal. 

There are some observations of a preliminary nature which should be 
disposed of. How are we to have an international organization by which, 
in Judge Moore’s language, “a common interpretation and common enforce- 
ment of its mandates” may be secured? These are questions to which many 
a divergent answer might be given. I pin my faith to that of Victoria of 
Salamanca, who, within a few years of the discovery of America, gave an 
answer to the questions which I have propounded,—an answer which, though 
perhaps not of today, may be the accredited answer of a more enlightened 
future. 

It was the custom of the University of Salamanca to have the prima 
professor of theology (which subject then included law as one of the moral 
sciences) deliver a public reading of the course which he had professed in 
the university. One of these readings—or, as we of today would say, a 
“ disquisition”—the prima professor in 1528 devoted to the civil power. The 
civil power was that of the state—the state formed by the people for their 
purposes and with the prince subject to their will. Of these states there were 
many; together they formed what might be called a larger state, and their 
inter-relations were to be governed by a “something” which he called the 
“law of nations.” What was this law? Victoria described it as having “not 
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only the force of a pact and agreement among men”—for men, do they not 
make the state—“but also the force of a law.” Why should this be so? 
“For the world as a whole,”—these are Victoria’s words—“ being in a way one 
single state, has the power to create laws that are just and fitting for all 
persons,”—the persons being not merely the natural persons, men—we would 
add women as well—but the artificial persons which we call states. ‘Conse- 
quently,” he goes on to say, oblivious to this or any other interruption, “it is 
clear that they who violate these international rules, whether in peace or in 
war, commit a mortal sin.” Those were the days when morality required the 
observance of all law and its infraction was a matter of international, as well 
as national, moment, affecting the conscience, as well as the actions, of men. 
That he was speaking of international law is not open to doubt; for he illus- 
trates without a break: ‘moreover, in the gravest matters, such as the in- 
violability of ambassadors”—an inviolability so inherent in ambassadors 
that we can not separate it from their persons, and so old and hoary that we 
can not determine exactly when it arose—‘it is not permissible for one coun- 
try to refuse to be bound by international law.” 

The admission that “it is not permissible,” that is, that a country can not 
legally refuse to be bound by international law, is the supreme triumph of 
international law; in other words, the action of the state violating interna- 
tional law is illegal and therefore exposes it to existing and to future remedies 
for the redress of illegal actions. It is the statement, in the fewest of words, 
that international law is supreme over the national will of each and every 
state expressed in a municipal form. Law, then, removes anarchy from the 
relations of nations, wherever respect for the rule of law prevails over the 
unsocial and immoral desire to violate that rule. 

Wherein lies the authority of this law? The answer is that the interna- 
tional law of Victoria has been “established by the authority of the whole 
world.” But what, then, of the law of the individual states? For here we 
have world law face to face with national law. In the view of Victoria, world 
law is the test and the standard of national law. His law of nations was more 
than a thing of treaties between the individual states. “International law,” 
he insists, “has not only the force of a pact and agreement among men, but 
also the force of a law.” But whence, it may be asked, is the authority of the 
whole world derived? From men and women, the source of power within the 
states; for each single state is made up of men and women, and the interna- 
tional community formed by these states is therefore co-terminous with 
humanity. Thus it is that the authority of the whole world is the authority 
of humanity grouped within states, created by men and women, whose gov- 
ernments derive their just powers from the consent of the individuals 
composing them, to paraphrase rather than to quote a famous American 
declaration. Hence the law of the international community, which we call 
international law, is based solidly upon the authority of humanity. And it 
derives its binding force not only from this or that pact or agreement between 
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individual nations, but primarily from the men and women who, forming 
each and every state, form also the international community. 

Before the discovery of America and the recognition of the existence of 
barbarian principalities in the New World, the international community was 
identical with Christendom. The Reformation disrupted Catholic Christen- 
dom, but the Christians remained; and the moral law was the standard of the 
Christian, whether of the old or the new dispensation. The international law 
between and among groups of Christian communities would thus of necessity 
be as moral as the individuals composing the groups; and when Victoria 
included the American barbarians within the domain of his international law, 
to violate which was a mortal sin, he made the international community co- 
extensive with the entire world, reformed or unreformed, Christian or bar- 
barian. For the first time, there was an international law in the modern 
sense of a universal law, because it applied equally to all peoples instead of 
to a privileged number. In Victoria’s view, it was not international law if it 
applied only to one or the other of the Christian sects, or if it applied to both 
to the exclusion of non-Christian, or, in his own language, “barbarian prin- 
cipalities.” The universality of international law, as stated by Victoria and 
for the reasons which he has given, has prevailed. We are trying to cause the 
moral conception inherent in the Christian law to prevail in each and every 
country of the international community. 

So much for international law as such. But there is also a thing called 
municipal law. What is their relationship? If international law is superior 
to municipal law, because it is part and parcel of the law of any and every 
nation, not the mere will of the state, but because “established by the author- 
ity of the whole world,” and if, therefore, every citizen or subject of every na- 
tion is bound by its dictates wherever they apply, it would seem to be self-evi- 
dent that each and every nation should pass the legislation necessary to redress 
the violation of international law. It is not the duty of the state to enact the 
law of nations as its municipal law, because it is the law of the land whether 
it is so enacted or not; a municipal statute enacting it would be mere sur- 
plusage. Not so the municipal statute which penalizes the violation of inter- 
national law by prescribing the court in which the person—natural or arti- 
ficial—violating the international law should be tried, and by fixing the 
penalty to be imposed in case the violation be established. The enactment 
of such statutes is the duty of each and every state, and compliance with that 
duty provides a sanction for international law in every state of the civilized 
world. 

The authority for this statement? It is almost as old as that of Victoria 
of Salamanca. It is the authority of Richard Hooker, a clergyman of the 
Established Church of England, set forth in clear and unmistakable terms in 
the first book of Laws of Ecclesiastical Polity, universally held to be a master- 
piece of English prose, published in 1592, before the first permanent English 
settlement was established in the Western World. 
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Leaving out other phases of the law whereof Hooker treats in the First 
Book of his Ecclesiastical Polity, we pass from “that law which simply con- 
cerneth men as men, and that which belongeth unto them as they are men 
linked in some form of politic society,” to his statement that “there is a third 
kind of law which toucheth all such several bodies politic, so far forth as one 
of them hath public commerce with another.” What is this third law? It 
is none other than the law of nations. “Between men and beasts there is no 
possibility of sociable communion,” as they are lacking in speech, Hooker 
adding that speech is “the chiefest instrument of human communion” whereby 
we “impart mutually one to another the conceits of our reasonable under- 
standing.” But this sociable communion requires the development of civil 
society—we would say the state—which, in the opinion of Hooker, “doth 
more content the nature of man than any private kind of solitary living.” 
He has already mentioned, as we have seen, two kinds of law, the law of “men 
as men” and the law of men in “politic society.” What is the reason for the 
third and what is its content? “We covet (if it might be) to have a kind of 
society and fellowship even with all mankind,” ® and this very natural desire 
for a universal fellowship with all men “appeareth by the wonderful delight 
men have, some to visit foreign countries”—to which charge, may I say, I 
plead guilty—‘some to discover nations not heard of in former ages,’”’—was 
Hooker referring to the discovery which we owe to a distinguished Genoan in 
the service of Spain? —“ we all to know the affairs and dealings of other peo- 
ple”—a curiosity somewhat questionable in the individual but highly com- 
mendable in its internationalized form—*“ yea to be in league of amity with 
them: and this not only for traffic’s sake, or to the end that when many are 
confederated each may make other the more strong”; “and in a word, because 
nature doth presume that how many men there are in the world, so many Gods 
as it were there are, or at leastwise such they should be towards men.” * To 
this I should like to add, in language infrequent in international disquisitions: 
“Amen.” 

Without omitting to search “what matter the law of nations doth con- 
tain,” the judicious Hooker divides it into two classes: the “primary laws of 
nations,” “such as concern embassage, such as belong to the courteous enter- 
tainment of foreigners and strangers, such as serve for commodious traffic and 
the like”; and the “secondary laws,” which “are such as this present unquiet 
world is more familiarly acquainted with; I mean laws of arms, which yet are 
much better known than kept.” 5 

The venerable Sir Frederick Pollock, whose contributions to the law of 
nature should never be forgotten, in an admirable section on the modern law 
of nations contributed to the twelfth and last volume of The Cambridge Mod- 
ern History, was aware of the likeness of the views of Hooker to those of the 
Spanish writers on the law of nations, for he speaks of Hooker as born “later” 


? Hooker, Of the Laws of Ecclesiastical Polity, Bk. I, ed. by R. W. Church (Oxford, 
at the Clarendon Press, 1905), p. 64. 4 Ibid., p. 65. 5 Tbid., p. 66. 
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and as dying “earlier” than Suarez, “whose work in this kind is more gen- 
erally known,” although Sir Frederick looked upon the contribution of his 
fellow-countryman, written not later than 1592—a century after the discov- 
ery of this New World of ours—as “much more explicit”; ® but the compari- 
son which I should like to draw is between Victoria, the master of Suarez, and 
Hooker, which I am inclined to think is closer and more to our purpose than 
that between Hooker and Suarez. 

The passage from Hooker which I have in mind follows immediately his 
primary and secondary laws of nations, where, combining the two to form the 
law of nations, he says: “The strength and virtue of that law is such that no 
particular nation can lawfully prejudice the same by any their several laws 
and ordinances, more than a man by his private resolutions the law of the 
whole commonwealth or state wherein he liveth.”* What is the difference, 
then, between the noble Spaniard and the judicious Englishman? A mere 
matter of language. One wrote in Latin, the language of the learned; the 
other in a vulgar tongue which since Hooker’s day has achieved classic pro- 
portions. 

Let us see how Hooker provides with a sanction the law natural, where- 
unto God “hath made all subject.” “The lawful power of making laws to 
command whole politic societies of men,” he says, “ belongeth so properly unto 
the same entire societies, that for any prince or potentate of what kind soever 
upon earth to exercise the same of himself, and not either by express com- 
mission immediately and personally received from God, . . . it is no better 
than mere tyranny.” ® With Hooker the law of reason was synonymous with 
the natural law, and as the law of nations is supposed to be but the expression 
of natural law or of the law of reason, and, as such, common to all, so for this 
common law of nations there should be a sanction just as there is a sanction 
common to the people within any community, be it large or small, made up 
of one state or of many. 

If, therefore, the law of nations is a law common to nations, it must be, 
as we have said, a law common to the peoples forming those nations. But 
there are rights and duties under this common law, and we thus have a duty 
on the part of the state to enact laws to preserve, under this common law, 
those common rights and common duties. We must let Hooker speak for 
himself on this vastly important consequence of the law of nations. This is 
what he says: “Now as the learned in laws of this land observe, that our 
statutes sometimes are only the affirmation or ratification of that which 
by common law was held before,” it follows that no “one commonwealth 
should of itself to the prejudice of another annihilate that whereupon the 
whole world hath agreed.” ® In plainest terms and in a single sentence, each 
nation of the international community should state by statute the right and 

‘Sir Frederick Pollock, “The Modern Law of Nations and the Prevention of War,”’ 


The Cambridge Modern History, Vol. XII, Chap. xxii, pp. 708, 709. 


7 Hooker, op. cit., p. 66. 8 Ibid., p. 59. ® Ibid., pp. 62, 66. 
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the consequent duty under each precept of the law of nations. This is what 
Lord Mansfield felt should follow from the definition of the law of nations in 
the celebrated opinion on the Silesian loan in the dispute of Great Britain 
with Frederick the Great, which he honored with the signature of “ W [illiam] 
Murray” as Solicitor General on January 18, 1753.1° “The Law of Na- 
tions,” the opinion said, was “founded upon Justice, Equity, Convenience, 
and the Reason of the Thing, and confirmed by long Usage.” 14 That is what 
he meant when he justified the passage of the act of Queen Anne regarding 
the immunities of diplomatic agents under the law of nations, which statute 
could only declare, but not modify or make, that law. In the case of Triquet 
v. Bath,” to which I shall refer again and from which a few phrases will be 
quoted, Lord Mansfield said: 


The Act of Parliament was made upon occasion of the Czar’s Am- 
bassador being arrested. If proper application had been immediately 
made for his discharge from the arrest, the matter might and doubtless 

- would have been set right. Instead of that, bail was put in, before any 
complaint was made. An information was filed by the then Attorney- 
General against the persons who were thus concerned, as infractors of 
the law of nations, and they were found guilty, but never brought up to 
judgment. 


As the statute of Parliament had not then been passed, it is evident that 
the law of nations raised a duty without internal legislation, although it was 
in the interest of the law of nations to have that duty clearly defined by 
statute and a punishment stated for its violation. 

But to continue with my Lord Mansfield: 


The Czar took the matter up, highly. No punishment would have 
been thought, by him, an adequate reparation. Such a sentence as the 
court could have given, he might have thought a fresh insult. 

Another expedient was fallen upon and agreed to; this Act of Parlia- 
ment passed, as an apology and humiliation from the whole nation. It 
was sent to the Czar, finely illuminated, by an ambassador extraor- 
dinary, who made excuses in a solemn oration. . 

But the Act was not occasioned by any doubt “whether the law of 
nations, particularly the part relative to public ministers, was not part 
of the law of England; and the infraction, criminal; nor intended to 
vary, an iota from it.” 


We here have the common law of nations creating a common right and 
imposing a common duty, which is binding without statute, but which is 
aided in the protection of right and in the performance of duty by a munici- 
pal statute prescribing the law, its observance, its punishment in case of 
violation and the court in which the proceedings could most appropriately be 
brought. 


10 See De Martens, Causes Célébres (2nd ed., Leipzig, 1858), vol. ii, p. 156. 
11 The Silesian Loan and Frederick the Great, by the Rt. Hon. Sir Ernest Satow (Ox- 
ford, 1915), p. 82. 123 Burrow, 1478, 1480. 
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Now if it be asked, why deal at such length with commonplaces?—the 
reply is: Would they were commonplaces to the statesmen as they are to 
enlightened votaries of the moral law of nations! But the moral principle, 
although admitted in theory, is disregarded in practice. There have been 
nations in recent times whose rulers did not admit that they were bound by 
international law unless it was their express pleasure to be so bound; that 
international law was as a law to them merely because they recognized it as 
such; and that a law was only moral and just within their jurisdiction be- 
cause they had declared it or recognized it to be such. According to this 
conception, which has long bedeviled the world and has not yet ceased to do 
so, the state, through its appropriate organ, may declare for itself what is 
international law and what is justice; in other words, the state is the 
judge both of international law and of its right or wrong. This of course 
may mean, and too often has meant, that the large states live in a state of 
anarchy with another, because it is difficult, if not impossible, to impose the 
individual will upon equals of a different will; and that the small states, 
which are by far the most numerous, have the international law of the large 
states imposed upon them, whether just or unjust, moral or immoral. 

Let us examine, however, our own skirts rather than criticize the bespat- 
tered clothing of others. 

The Constitution of the United States, in the eighth section of its first 
article, dealing with legislative powers, declares that “the Congress shall 
have Power . . . to define and punish Piracies and Felonies committed on 
the high Seas, and Offenses against the Law of Nations; to declare War, 
grant Letters of Marque and Reprisal, and make Rules concerning Cap- 
tures on Land and Water.” ‘These two clauses (the tenth and eleventh 
paragraphs of the section) recognize that there may be such things as piracy 
and felony. Now aspiracies are particular offenses against the law of nations, 
and as offenses against the law of nations may be defined and punished, this is a 
specific recognition of international law, under the caption of “the Law of 
Nations.” And that law must be the law of the United States, because we do 
not carry into execution the laws of foreign countries (or laws other than our 
own). Unfortunately, be it said, there is such a thing as war. There are still 
such things as letters of marque and reprisal for the United States, although 
abolished by other countries, by which privateers might be authorized to leave 
our jurisdiction and make reprisals upon the high seas. There are such things 
as captures on land and on water, and they all form part of the law of nations. 
But, admitting for the moment that the law of nations is a law of our Congress, 
and that that body is permitted to define and to punish offenses, to use the 
generic term, against the law of nations; what if the definition and the offenses 
and the punishment are contrary to the law of nations? Shall the act of 
Congress prevail against the law of nations? According to the conception 
of Victoria, it should not; according to the constitutional practice of the 
United States, it might. 
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Let us look at an English case or two before invoking a decision of the 
Supreme Court of the United States for the matter in hand,—Victoria’s in- 
violability of ambassadors. In the leading case to which I have already 
referred, that of Triquet and others v. Bath,!* decided in 1764, Lord Chief 
Justice Mansfield, universally regarded as the greatest of English magis- 
trates—although he was a Scotchman—said: “This privilege of foreign min- 
isters and their domestic servants depends upon the law of nations.” The 
action, however, was brought under an act of Parliament enacted in the 
seventh year of Queen Anne’s reign. This act of Parliament, his Lordship 
said was “declaratory ” of the law of nations, and the only new thing in the act 
was “the clause which gives a summary jurisdiction for the punishment of the 
infractors of this law.” 

In a previous case in which he was counsel, his Lordship had had experi- 
ence at the bar in the matter whereof he was speaking and had made a full 
note of it. He recalled that the question then arose as to “what was the 
tule of decision: the Act of Parliament, or, the law of nations.” This, of 
course, is likewise our question. Lord Mansfield continued: “Lord Talbot 
[Lord Chancellor before whom the case of Buvot v. Barbut was tried] 
declared a clear opinion—‘ That the law of nations, in its full extent, was part 
of the law of England.’—‘ That the Act of Parliament was declaratory; and 
occasioned by a particular incident.’—‘That the law of nations was to be 
collected from the practice of different nations, and the authority of 
writers.’” 14 

In 1767, three years after the Triquet case, the same question came be- 
fore his Lordship in the leading case of Heathfield v. Chilton,’® and his Lord- 
ship then gave a fuller and more accurate statement of the relationship 
between the law of nations and the law of England. But we must let him 
speak for himself: “The privileges of public ministers and their retinue 
depend upon the law of nations; which is part of the common law of Eng- 
land. And the Act of Parliament of 7 Ann. c. 12, did not intend to alter, 
nor can alter the law of nations.” Here we have a judicial decision by the 
Court of King’s Bench, and by the most illustrious of English judges, that 
the law of nations is a part of the common law of England, and that Parlia- 
ment, notwithstanding its internal omnipotence, could not alter international 
law. The reason? Because, as stated by Victoria forty years after the 
discovery of America: “International law has not only the force of a pact 
and agreement among men, but also the force of a law”; and “it is not per- 
missible for one country to refuse to be bound by international law, the 
latter having been established by the authority of the whole world.” 

In the case of The Paquete Habana, decided by the Supreme Court of 
the United States, on January 8, 1900, the court took occasion to say, per 
Mr. Justice Gray, that “international law is part of our law, and must be 


3 Burrow, 1478. —_ Jbid., pp. 1480, 1481. 4 Ibid., pp. 2015, 2016. 
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ascertained and administered by the courts of justice of appropriate jurisdic- 
tion, as often as questions of right depending upon it are duly presented for 
their determination.” So far, so good. 

The court, through the learned justice, next proceeds to state the au- 
thorities for the law to be applied and in the order in which they are binding: 
“. . . where there is no treaty, and no controlling executive or legislative act 
or judicial decision, resort must be had to the customs and usages of civilized 
nations.” 1° If there is a treaty, and the treaty is in force, it binds all depart- 
ments of the government of the United States, including the Supreme Court 
itself. But what of “a controlling executive or legislative act or judicial 
decision”? What if the “executive or legislative act or judicial decision” 
is contrary to a treaty? For the treaty is a bilateral contract and law to 
each of the states, and therefore international law, so far as the two states are 
concerned, provided always that the treaty is not contrary to the general 
law of nations. How would an executive or legislative act or judicial deci- 
sion of the United States affect the right of the nation with which the United 
States had contracted the bilateral obligation? It may be admitted that an 
executive or legislative act or judicial decision might affect the treaty in so far 
as it was a law of the United States, but how could it affect the right of the 
nation with which the Government of the United States had contracted, 
unless consent were given by the contracting nation? If the treaty should 
be with a weak Power, the physical strength of the United States might 
cause its will to prevail; but the act of the United States would be an act of 
duress and not of law, and oppression, instead of justice, would be the conse- 
quence. The most that can be said is that the executive or legislative act or 
judicial decision might constitute a defense of an official act of the United 
States which resulted from the nonperformance of a duty under a treaty; 
but the obligation would be unaffected by the nonperformance, leaving the 
state with which the treaty was made possessed of its right to demand per- 
formance by the United States without regard to the executive or legislative 
act or judicial decision of the United States. The right would remain, but, 
as Mr. Justice Curtis held in the case of Taylor v. Morton (decided in 
1855) ,)7 “the right of the foreign state [in that case Russia] can not be 
enforced through a judicial proceeding; but as long as the right subsists, the 
foreign state can resort to any remedies at its disposal, including the ultima 
ratio of princes.” The meaning of this is, and only can be, that a right under 
international law can not be withdrawn by a national act of one party with- 
out the consent of the other party, although an executive or legislative act or a 
judicial decision of one of the countries may render the enforcement of the 
right of the other nation under the treaty more difficult. 

As a matter of fact, therefore, the international obligation is beyond the 


6175 U. S. 677, 700. 
172 Curtis, 454; affirmed by Supreme Court, 2 Black, 481. For a comment on this 
case and its consequences, see Whitney v. Robertson, 124 U. S. 190, 194 (1888). 
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legal power of any nation to modify or withdraw; in other words, municipal 
action stops where international law begins. Yet it is conceivable that 
nations, like individuals, may differ about even the most self-evident facts. 
Hence I would add that, in the case of a dispute between two countries con- 
cerning the fact just mentioned, resort to peaceful remedies, beginning with 
good offices and culminating in judicial settlement, is the way out. 

In some countries a statute is necessary in order to punish the violation 
of international law, as was held in the case of United States v. Hudson, de- 
cided in 1812.18 The matter is of such importance that I ask your indulgence 
for a statement of its facts and the conclusion of law. The case was inter- 
national in a way, in that the President and Congress were charged by the 
defendants as having “in secret voted $2,000,000 as a present to Bonaparte, 
for leave to make a treaty with Spain,” and the question was whether the 
Circuit Court of the United States could exercise a common law jurisdiction 
in criminal cases such as libel. It was held by the court that the “legislative 
authority of the Union must first make an act a crime, affix a punishment to 
it, and declare the court that shall have jurisdiction of the offence.” 

Let us now return to the question of sanction. We have a law, interna- 
tional law, equally applicable in all states. Its violation in any of these 
states involves a punishment, but the facts must be found in a judicial pro- 
ceeding. There must be a court having jurisdiction, and the penalty to be 
applied must also be included in a statute passed by the state. We are 
face to face, or rather, hand in hand, with my Lord Mansfield, whose views 
on international law and whose decisions regarding it are the law of the 
English-speaking world. 

If we turn to the Constitution of the United States, we find that Congress 
has the power “to define and punish,” let us say, without quoting, offenses 
against international law, specifying some and including all others by the 
words, “offenses against the law of nations.” The word “piracy” is used. 
But what if it is not defined? Then, of course, it is piracy against the law 
of nations. If, however, it is defined by Congress, it is still according to the 
law of nations, for if the definition of the United States differ from the mean- 
ing under the law of nations, the statute is an attempt to set up a definition 
inconsistent with the law of nations and is, to the extent of the inconsistency, 
null and void as against the nations, Why is this so? Because a statute of 
the United States, even if dealing with the law of nations, is a unilateral act 
and therefore can only bind the United States and be exercised within their 
jurisdiction. 

The best case, perhaps, on the subject is United States v. Smith,’ de- 


187 Cranch, 31. It is interesting to observe that the case was argued on behalf of the 
United States by the Attorney General, William Pinkney, then and still the greatest of Amer- 
ican lawyers. See James Grafton Rogers’ article, ‘Types of the American Lawyer, Past 
and Present,” in the American Bar Association Journal, Vol. XV (September, 1929), pp. 531, 
532. 19 5 Wheat. 153. 
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cided in 1820. The defendant Smith was indicted for piracy under an act 
of Congress of March 3, 1819,” providing “that if any person or persons 
whatsoever, shall, on the high seas, commit the crime of piracy, as defined 
by the law of nations, and such offender or offenders shall afterwards be 
brought into, or found in, the United States, every such offender or offenders 
shall, upon conviction thereof, before the circuit court of the United States 
for the district into which he or they may be brought, or in which he or they 
shall be found, be punished with death.” Here we have the exact case of the 
Constitution, by virtue of which Congress is authorized “to define and punish 
. . . Piracies,” ete. So much for the first question raised. 

The second was whether the crime of piracy was defined by the law of 
nations with reasonable accuracy. The opinion in the case was that of the 
learned Justice Story, who said in this connection, “ What the law of nations 
on this subject is, may be ascertained by consulting the works of jurists, 
writing professedly on public laws; or by the general usage and practice of 
nations; or by judicial decisions recognizing and enforcing that law.” ** 
What, then, was the definition under the law of nations? “Robbery, or 
forcible depredations upon the sea, animo furandi, is piracy.” Then too, he 
says, great writers on maritime law profess the same doctrine, and the com- 
mon law to which he refers “recognises and punishes piracy as an offence, 
not against its own municipal code, but as an offence against the law of 
nations (which is part of the common law)”—it is Justice Story who is 
speaking—“ as an offence against the universal law of society, a pirate being 
deemed an enemy of the human race.” Here we have the law of nations con- 
sidered as an integral part of the law of the United States, and the offense or 
the felony is sufficiently defined, “whether we advert to writers on the com- 
mon law, or the maritime law, or the law of nations”; that is to say, the law 
of nations binding upon every nation is a part of the municipal law of every 
nation, to be rendered effective in case of need by a municipal statute, the 
offense being under international law and the punishment under a municipal 
statute. A case of piracy, however, is of a very general nature. Although 
a pirate’s acts may bring him under the definition of piracy under the law 
of nations, he is regarded as not acting under the law of any country and is 
to be tried for the offense in any country within whose jurisdiction he may 
be brought. 

There are many interesting cases of an international nature punishable 
by a municipal sanction. Speaking within the jurisdiction of the United 
States, it will suffice for us to cite a few American cases dealing with neutral- 
ity. The law of neutrality used to confer an equal right upon both bel- 
ligerents. Thus in the time of Grotius it was stated by that great man to be 
within the right of neutral nations to allow a belligerent to cross its territory 
on condition that the same right were accorded to the other belligerent. But 


#0 An Act to protect the commerce of the United States and punish the crime of piracy, 3 
Stat. 513-514, Sec. 5. 21 5 Wheat. 160-161. 
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Grotius also allowed the neutral to grant preferred treatment to the bel- 
ligerent whose cause was just as against the belligerent with an unjust cause. 
This latter conception of neutrality, however, has been disregarded, as it 
involves the exercise, on the part of the neutral, of the function of a judge, 
deciding the cause of the war, one or the other of the belligerents to be 
adjudged right or wrong, according to the view of the neutral. This was not 
the American conception, which was that the neutral should be “neuter” in the 
sense that he should take no part in the contest and that, if an American citizen 
did so, it was at his peril; and a statute of the United States to that effect was 
passed in 1794, the first municipal statute upon this international right or 
duty. President Washington’s administration was of the opinion that the 
offense was under international law and that, as international law was the 
law of the land, it did not require a statute. However, to remove any pos- 
sible doubt on the question, and to provide definite penalties, the statute was 
passed making the offense a municipal act and creating a municipal punish- 
ment for the violation of international law thus specifically recognized by 
the statute of the United States. The neutrality statute in question warned 
American citizens against trading in contraband and blockade, in that they 
might be captured by the belligerent whose cause was injured by such trade, 
even though the offense were committed on the high seas outside of the juris- 
diction of any nation. 

Let us consider several situations, with all of which we are familiar,— 
perhaps too familiar, as they are taken from the so-called law of war—for I 
have often wondered how an illegal thing can claim to be a thing of law. 
The first deals with the law of neutrality; the second, with an offense upon 
the high seas, without reference to neutrality; the third, the large question 
of a violation of international law, without reference to special situations. 

Let us suppose that a belligerent vessel is lying within the territorial 
waters of the United States and that an individual, native or foreign, enlists 
himself as a member of the foreign crew. This is a violation of a statute of 
the United States designed to carry into effect what President Washington’s 
government believed to be the neutral duty of the United States, and there- 
fore of its citizens. It was not a law passed at random; it was passed be- 
cause of the fear in many quarters that the rule of international law did not 
carry with it a municipal penalty. Therefore the Neutrality Act of June 5, 
1794,?? was passed for the express purpose of making a municipal duty by 
statute what President Washington and his advisers considered an interna- 
tional duty without statute. Here we have a municipal sanction of an 
admitted principle of the law of nations. 

Let us take as an illustration an early case in the history of the United 
States. It is that of Gideon Henfield,?* who in 1793 was charged with having 
illegally enlisted on a French privateer, the Citizen Genet, at Charleston, 
2 1 Stat. 381. 

*3 Francis Wharton, State Trials (Philadelphia, 1849), pp. 49, 84. 
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South Carolina, and with having taken part in the capture of a British vessel 
at a time when the United States was at peace with Great Britain. The 
trial took place before the Circuit Court of the United States for the Pennsyl- 
vania District, and the case was argued before Judges Wilson, Iredell and 
Peters. The former, in his charge to the jury, said: 


It is the joint and unanimous opinion of the Court, that the United 
States, being in a state of neutrality relative to the present war, the acts 
of hostility committed by Gideon Henfield are an offence against this 
country, and punishable by its laws. 

It has been asked by his counsel, in their address to you, against 
what law has he offended? The answer is, against many and binding 
laws. As a citizen of the United States, he was bound to act no part 
which could injure the nation; he was bound to keep the peace in regard 
to all nations with whom we are at peace. This is the law of nations; 
not an ex post facto law, but a law that was in existence long before 
Gideon Henfield existed. 


But this was not all. “There are, also,” the learned judge continued, 
“positive laws, existing previous to the offence committed, and expressly 
declared to be part of the supreme law of the land.” He had in mind 
treaties, and he referred, among others, to the definitive treaty of peace with 
Great Britain, which declared, he stated, “that there shall be a firm and 
perpetual peace between His Britannic Majesty and the United States, and 
between the subjects of the one and the citizens of the other.” ** It was 
clearly the opinion of the court that Gideon Henfield had offended against 
the law of nations in general and in particular, and that, since the law of 
nations was acknowledged by the United States, he had committed “an offence 
against this country” and was “punishable by its laws.” 

A second illustration is that of a war vessel of a foreign belligerent 
country being fitted out within the United States. A year after the Gideon 
Henfield case the Neutrality Act, to which I have referred, was passed. Its 
provision on this phase of the question is that any person who, within the 
“waters of the United States,” fitted out and armed or was knowingly “ con- 
cerned in the furnishing, fitting out or arming of any ship or vessel” for 
employment “in the service of any foreign prince or state . . . with whom the 
United States are at peace,” or who issued “a commission within the territory 
or jurisdiction of the United States for any ship or vessel to the intent that 
she may be employed as aforesaid,” should, if convicted, “be adjudged guilty 
of a high misdemeanor, and shall be fined and imprisoned at the discretion of 
the court,” the fine to be in no case “more than five thousand dollars” and 
the imprisonment not to “exceed three years,” etc.*5 

The statute further provided that a person engaged in augmenting the 
force of any armed vessel or any cruiser of a foreign country within the juris- 


% Francis Wharton, State Trials (Philadelphia, 1849), p. 85. 
% Act of June 5, 1794—An Act in addition to the act for the punishment of certain crimes 
against the United States, 1 Stat. 383, Sec. 3. 
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diction of the United States, the country to which it belongs being at peace 
with the United States, should “upon conviction be adjudged guilty of a 
misdemeanor,” and should “be fined and imprisoned at the discretion of the 
court,” with the further proviso that the fine should “not exceed one thou- 
sand dollars, nor the term of imprisonment be more than one year.” 7¢ 

It would be supposed that if any person within the jurisdiction of the 
United States were to be punished for enlisting in the crew of a foreign bel- 
ligerent vessel, and if any individual were to be punished for issuing com- 
missions within the United States, and if any individual were to be punished 
for augmenting the force of any ship, that any group of individuals setting 
on foot expeditions against the “territory or dominions of any foreign prince 
or state with whom the United States are at peace”? would likewise be 
fined; and such, indeed, was the case, the statute providing for this offense a 
fine not to “exceed three thousand dollars,” and imprisonment for not more 
than three years. Nor should it astonish us, given the above provisions of 
the Neutrality Act, that captures made by a belligerent “within the waters 
of the United States or within a marine league of the coasts or shores 
thereof” 2° should be declared unlawful, as, indeed, they were. 

And finally, the statute, to be complete, would not merely need to define 
the offense and the punishment, but the court in which the person or persons 
guilty of the offense should be tried. It was to be the district court of the 
United States of the jurisdiction in which the offense was committed. 

It is to be observed that in all these provisions the offense is committed 
within the jurisdiction of the United States. But if the same offense should 
be committed in a foreign country, the offense should be punishable by the 
laws of that country as in the case of the United States, and if the offense 
should not be so punished, it would be as a liability under international law, 
to be the subject of diplomatic negotiations, and, failing in them, to be sub- 
mitted to an international tribunal. 

The classic example of this phase of the question is that of the Alabama, 
a cruiser built in a British shipyard in Liverpool, at the request of agents of 
the Government of the Confederate States of America, and to be used by the 
authorities of the Confederate States to commit hostilities against the United 
States. The case of the Alabama is not only the classic case, but the arbi- 
tration is the classic arbitration of the nineteenth century. The case was 
in a way an accident, very unfortunate for Great Britain. The arbitration, 
however, was in the interest of Great Britain, as well as of the United States 
and of the world at large, because it showed that arbitration might stop the 
hand of war in a case which threatened to plunge the two English-speaking 
nations into what we may call a fratricidal, if not a civil, war. 

The case was, as I have said, accidental. The American Minister, 
Charles Francis Adams, of the classic Adams family of the United States, 
had informed the British Government that a certain vessel (No. 290) was 


% Sec. 4, p. 383. 27 Sec. 5, p. 384. 28 Sec. 6, p. 384. 
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being built in behalf of the Confederate Government in the British shipyard 
of Lairds at Liverpool. Her Majesty’s principal Secretary of State for For- 
eign Affairs, the Earl of Russell, formerly and affectionately known as Lord 
John Russell, was unwilling to undertake the action which Mr. Adams re- 
quested, namely, to take steps so that the vessel should not be permitted to 
depart from British waters. However, he recognized, and well he might, the 
gravity of the affair and submitted the question in the usual course to the 
Queen’s Advocate, Sir John Harding. Now the Queen’s Advocate happened 
to be mentally incapacitated, a fact which his devoted wife concealed from 
the authorities, so that the request for the information lay unanswered upon 
his desk. Finally, when Mr. Adams persisted in his statement that the 
vessel was being built for the Confederate Government and that it would soon 
take the seas, his Lordship bestirred himself, and, learning of Sir John 
Harding’s situation, submitted the question to the other law officers of the 
Crown, the Attorney General, Sir William Atherton, and the then Solicitor 
General, Sir Roundell Palmer, later, as Lord Selborne, to be Lord High Chan- 
cellor, who advised that the vessel be seized and not permitted to depart from 
British jurisdiction. However, the vessel had that very morning—July 28, 
1862—taken the seas, which fact Lord Russell should have known and pre- 
vented. Mr. Adams knew that the vessel was to depart and His Lordship, 
with better means of knowledge at his disposal, should also have known and 
should have prevented its leaving British jurisdiction. 

In addition, the shipbuilding Lairds had under construction for the Con- 
federate States certain vessels known as “iron rams,” “designed to raise the 
blockade” of the Southern ports. In September, 1863, the rams were about 
to put to sea, Lord Russell announcing that the British authorities “advise 
that they cannot interfere in any way with these vessels.” Whereupon Mr. 
Adams countered with: “My lord, it would be superfluous in me to point 
out to your Lordship that this is war.” ?® The “rams” did not sail. 

The tension produced by the “unneutral” conduct of Great Britain in 
the matter of Confederate vessels was the source of immense irritation in the 
United States, and irritation in Great Britain because of the irritation in 
America. Incidents such as these all too often generate war. 

Now it so happened—and this is the fortunate part of the incident— 
that Mr. Gladstone later became Prime Minister, and he accepted the sug- 
gestion of a peaceful settlement in the form of arbitration by an arbitral 
tribunal. Thus it was that the treaty of May 8, 1871, in its first article, pro- 
vided “that all the said claims, growing out of acts committed by the afore- 
said vessels, and generally known as the ‘Alabama Claims,’ shall be 
referred to a tribunal of arbitration to be composed of five Arbitrators,” one 
to be “named” by the President of the United States; one by Her Britannic 
Majesty; one by His Majesty the King of Italy; one by the President of 


29 Charles Francis Adams, “ Memoir of Hon. Charles Francis Adams, LL.D.” Proceedings 
of the Massachusetts Historical Society, Second Series (Boston, 1900), Vol. XIII, p. 205. 
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the Swiss Confederation; and finally, one by His Majesty the Emperor of 
Brazil.°° 

It is to be observed that there were three “Majesties” and two “ Presi- 
dents”; but we of the American Republic are happy to be able to say that 
the decision was in behalf of the “presidential” claimant. The tribunal was 
to meet at Geneva, which it did, on December 15, 1871, and the cases were 
to be decided “by a majority of all the Arbitrators.” *4 The case was unani- 
mously decided, although the British arbitrator, Sir Alexander Cockburn, 
then Lord Chief Justice of the Queen’s Bench, rendered a separate opinion 
assigning separate reasons from those stated in the majority opinion. 

The contention of the United States was that the conduct of Great 
Britain was in violation of the law of nations. This, Great Britain denied. 
As a result of discussion, the representatives of the two countries agreed 
that— 


In deciding the matters submitted to the Arbitrators, they shall 
be governed by the following three rules, which are agreed upon by 
the high contracting parties as rules to be taken as applicable to the 
case, and by such principles of international law not inconsistent there- 
with as the Arbitrators shall determine to have been applicable to the 
case. 


The three rules were 


A neutral Government is bound— 


First, to use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a Power 
with which it is at peace; and also to use like diligence to prevent the 
departure from its jurisdiction of any vessel intended to cruise or carry 
on war as above, such vessel having been specially adapted, in whole or 
in part, within such jurisdiction, to warlike use. 

Secondly, not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operations against the other, or for 
the purpose of the renewal or augmentation of military supplies or arms, 
or the recruitment of men. 

Thirdly, to exercise due diligence in its own ports and waters, and, 
as to all persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and duties.** 


The British Government did not, as already mentioned, accept these 
rules as rules of international law, but “Her Britannic Majesty,” so runs 
the treaty, “commanded her High Commissioners and Plenipotentiaries to 
declare that Her Majesty’s Government cannot assent to the foregoing rules 
as a statement of principles of international law which were in force at the 
time when the claims mentioned in Article I arose.” However, “Her Maj- 


30 Treaties, Conventions, International Acts, Protocols, and Agreements between the United 
States of America and Other Powers, 1776-1909 (Washington, 1910), Vol. I, p. 701. 
3t Jbid., Art. II, p. 702. % Art. VI, p. 703. 33 Thid. 
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esty’s Government, in order to evince its desire of strengthening the friendly 
relations between the two countries and of making satisfactory provision for 
the future,” agreed that, in deciding the claims, “the Arbitrators should 
assume that Her Majesty’s Government had undertaken to act upon the 
principles set forth in these rules.” ** By so doing, Great Britain accepted 
in advance an adverse decision. 

But if those rules were not rules at the time, they were to become so 
and they are to be the rules of the future, for the high contracting parties 
agreed “to observe these rules as between themselves in future, and to bring 
them to the knowledge of other maritime Powers, and to invite them to 
accede to them.” 

The importance of the Alabama case lies in the fact that if there be no 
international law upon which the parties are agreed, they can make the law 
for the case, so that through their initiative the rules which had not been 
declared to form a part of international law may, as the rule of right reason, 
become international law by the agreement of the nations and thus the 
municipal law of each and every country so accepting them. 


The tribunal . . . has arrived at the decision embodied in the pres- 
ent award... . 

And whereas the circumstances . . . were of a nature to call for the 
exercise on the part of Her Britannic Majesty’s government of all possible 
solicitude for the observance of the rights and the duties involved in the 
proclamation of neutrality issued by Her Majesty on the 13th day of 
May, 1861; 

And whereas the effects of a violation of neutrality committed by 
means of the construction, equipment, and armament of a vessel are not 
done away with by any commission which the government of the bel- 
ligerent power, benefited by the violation of neutrality, may afterward 
have granted to that vessel, and the ultimate step by which the offense 
is completed, cannot be admissible as a ground for the absolution of the 
offender, nor can the consummation of his fraud become the means of 
establishing his innocence; 

And whereas the privilege of exterritoriality accorded to vessels of 
war has been admitted into the law of nations, not as an absolute right, 
but solely as a proceeding founded on the principle of courtesy and mutual 
deference between different nations, and therefore can never be appealed 
to for the protection of acts done in violation of neutrality; 

And whereas the absence of a previous notice cannot be regarded as 
a failure in any consideration required by the law of nations, in those 
cases in which a vessel carries with it its own condemnation; 

And whereas, in order to impart to any supplies of coal a character 
inconsistent with the second rule, prohibiting the use of neutral ports or 
waters, as a base of naval operations for a belligerent, it is necessary that 
said supplies should be connected with special circumstances of time, 
of persons, or of place, which may combine to give them such char- 
acter; .. .35 


% Art. VI, p. 703. 
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It will be observed that the above “whereases” were framed by the 
tribunal in such a way as to lay down the general principles applicable to all 
the violations of neutrality with respect to the Confederate vessel involved. 
The tribunal now proceeded to apply them to all of the vessels. But as we are 
interested at present only in the vessel which has given its name to the arbitra- 
tion, I quote here merely the award in its behalf: 


And whereas, with respect to the vessel called the Alabama, it clearly 
results from all the facts relative to the construction of the ship at first 
designated by the number ‘290’ in the port of Liverpool, and its equip- 
ment and armament in the vicinity of Terceira through the agency of the 
vessels called the Agrippina and the Bahama, dispatched from Great 
Britain to that end, that the British government failed to use due dil- 
igence in the performance of its neutral obligations; and especially that it 
omitted, notwithstanding the warnings and official representations made 
by the diplomatic agents of the United States during the construction 
of the said number ‘290,’ to take in due time any effective measures of 
prevention, and that those orders which it did give at last, for the deten- 
tion of the vessel, were issued so late that their execution was not prac- 
ticable; 

And whereas, after the escape of that vessel, the measures taken for 
its pursuit and arrest were so imperfect as to lead to no result, and there- 
fore cannot be considered sufficient to release Great Britain from the re- 
sponsibility already incurred; 

And whereas, in spite of the violations of the neutrality of Great 
Britain committed by the ‘290,’ this same vessel, later known as the 
Confederate cruiser Alabama, was on several occasions freely admitted 
to the ports of colonies of Great Britain, instead of being proceeded 
against as it ought to have been in any and every port within British 
jurisdiction in which it might have been found; 

And whereas the government of Her Britannic Majesty cannot jus- 
tify itself for a failure in due diligence on the plea of insufficiency of the 
legal means of action which it possessed: 

Four of the arbitrators, for the reasons above assigned, and the fifth, 
for reasons separately assigned by him, 

Are of opinion— 

That Great Britain has in this case failed, by omission, to fulfill the 
duties prescribed in the first and the third of the rules established by the 
sixth article of the treaty of Washington.*¢ 


It is not necessary to say a further word in this connection other than 
that, as international law was law, as such it measured the right of the United 
States and the duty of Great Britain, and that the failure of Great Britain to 
take the necessary preventive measures and to provide judicial remedies, 
rendered that country liable for a violation of international law; and that the 
lack of a municipal statute to that effect was no excuse before an international 
tribunal. 

So much for a violation of international law in which Great Britain was 
concerned. 





Accompanying Papers, relating to the Court of Commissioners of Alabama Claims (Wash- 
ington, 1877), pp. 147, 148. 36 Thid., pp. 148-9. 
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Let us hold the scales of justice even and take a case in which the United 
States violated international law to the detriment of Great Britain. It is the 
Trent case, almost as well known as the Alabama case. Now the Trent was 
a British packet, and therefore a neutral ship, in the Civil War between the 
states of the American Union. It was a mail steamer, entirely neutral in its 
action, plying as it was on its regular voyage between two neutral ports, Vera 
Cruz and St. Thomas, by way of Havana. It had aboard among its pas- 
sengers two agents of the Confederacy (Messrs. Mason and Slidell), the one 
of Virginia, the other of Louisiana, both members of the Confederacy, who 
were on their way to St. Thomas to embark on a British steamer for South- 
ampton, England. As passengers on the Trent they were on a British and 
therefore neutral steamer, sailing under the British flag, on a scheduled voy- 
age between neutral points. The San Jacinto was a man-of-war of the 
United States, commanded by a “man of war,” Charles Wilkes, who nearly 
precipitated a war between the two countries. He hailed the Trent, on No- 
vember 8, 1861, had it boarded and removed Messrs. Mason and Slidell, taking 
them aboard his vessel and landing them in Boston harbor. He found him- 
self a popular hero, with his digestion threatened by banquets in his honor. 

As confirmed by his official reports of the affair,37 Captain Wilkes had 
acted without orders from his government, indeed without knowledge of the 
authorities in Washington.** Each government involved found itself in an 
embarrassing position. What Captain Wilkes had done was in accordance 


with the principles of international law as laid down by my Lord Stowell in 
his prize court decisions and, therefore, in accordance with British practice,*® 
of which the United States had formerly and repeatedly complained. There- 
fore, the Government of the United States after the event could not well 
approve Captain Wilkes’ action, without at the same time accepting that 
British policy, which had been one of the causes of the War of 1812. 


37 Gideon Welles, “The Capture and Release of Mason and Slidell,’ The Galaxy (New 
York, 1873), Vol. XV, p. 647. 

38 Ephraim Douglass Adams, Great Britain and the American Civil War (New York and 
London, 1925), vol. 1, p. 205. 

Secretary Seward to Mr. Adams, November 27, 1861—John G. Nicolay and John Hay, 
Abraham Lincoln (New York, 1890), vol. 5, p. 32. 

In further reference to this point, see the statement of Miss Slidell, one of the Trent 
passengers, summarized on p. 517 of the Proceedings of the Massachusetts Historical Society, 
1911-1912, vol. 45 (Richard Henry Dana’s paper on “The Trent Affair—An Aftermath’’), 
that “the American officer who boarded the Trent took pains to state that the commander 
of the San Jacinto had no instructions from his Government, but was acting on his own 
responsibility.” 

39 See letter of Lord Palmerston to Mr. Delane, editor of the London Times, Nov. 11, 
1861, involving the very point at issue, in which His Lordship admitted that the right of a 
belligerent “to stop and search any neutral not being a ship of war, and being found on the 
high seas and being suspected of carrying enemy’s despatches” was “according to the prin- 
ciples of international law laid down in our courts by Lord Stowell, and practised and en- 
forced by us.” E. D. Adams, op. cit., Vol. I, p. 208. 

See also The Galazy, p. 650, column 1, lines 3-5. 
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The Government of Great Britain, on its part, was no doubt inwardly 
pleased that, in opposing Captain Wilkes’ action, it was upholding the con- 
tention of the United States in earlier days, when the American Government 
had insisted that American merchant vessels, in a war in which the United 
States were neutral, should not be subject to visit and search, and the removal 
of civilians from American merchantmen. President Lincoln himself warned 
against inconsistency: 


We must stick to American principles concerning the rights of 
neutrals. We fought Great Britain for insisting, by theory and practice, 
on the right to do precisely what Captain Wilkes has done. If Great 
Britain shall now protest against the act, and demand their release, we 
must give them up, apologize for the act as a violation of our doctrines, 
and thus forever bind her over to keep the peace in relation to neutrals, 
and so acknowledge that she has been wrong for sixty years.*° 


What was to be done? Her Majesty, Queen Victoria, and the Prince 
Consort were opposed to any war with the United States. Secretary Seward, 
in behalf of the American Government, declared, in what is described as “one 
of his chief literary triumphs,” *! that Captain Wilkes had acted on his own 
responsibility and that his action was not approved; and likewise in behalf 
of the government, he expressed regret at the incident.*2 Great Britain was 
willing to and did accept the amende honorable. The two commissioners 
were therefore returned to British custody. 

But their usefulness, as it turned out, had ended. 

The result of the incident was that the governments of the two countries 
admitted in principle that the early practice of Great Britain and the un- 
authorized action of Captain Wilkes were opposed to the principles of inter- 
national law. 


If this were all, we should not be citing the incident on this occasion. Of 
course, Great Britain had the right to protest, and it was in our interest as 


4° Nicolay and Hay, op. cit., Vol. 5, pp. 25-6. President Lincoln was in the habit of 
referring to Messrs. Mason and Slidell as calculated “to be white elephants.” 

41 Tbid., p. 38. Concerning this document, the author says: “That long and remark- 
ably able document must be read in full, both to understand the wide range of the subject 
which he treated and the clearness and force of his language and arguments. It constitutes 
one of his chief literary triumphs. There is room here only to indicate the conclusions ar- 
rived at in hisexamination. First, he held that the four persons seized and their dispatches 
were contraband of war; second, that Captain Wilkes had a right by the law of nations to 
detain and search the Trent; third, that he exercised the right in a lawful and proper manner; 
fourth, that he had a right to capture the contraband found. The real issue of the case 
centered in the fifth question: ‘Did Captain Wilkes exercise the right of capturing the 
contraband in conformity with the law of nations?’ Reciting the deficiency of recognized 
rules on this point, Mr. Seward held that only by taking the vessel before a prize court could 
the existence of contraband be lawfully established; and that Captain Wilkes having re- 
leased the vessel from capture, the necessary judicial examination was prevented, and the 
capture left unfinished or abandoned.” 

4 See comment of Secretary Welles, Diary of Gideon Welles (Boston, 1911), Vol. I, 
p. 299. 
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well as Great Britain’s that Her Majesty’s Government did so. But Prussia 
protested, Austria protested and France protested. Each was right; and 
every member of the international community would have been right if each 
had protested. For if it was a right of Great Britain, as a neutral, to protest 
the unneutral action of the United States, it was the right of each and every 
member of the international community to protest. It was indeed a threefold 
right: a right in behalf of Great Britain as the nation directly injured; the 
right of Prussia, of Austria and of France as subject to a prospective injury; 
and the right of each and every one directly or prospectively injured to pro- 
test not only in behalf of the law common to each of the neutral nations, but 
also in behalf of the international community of which each was a member. 

Four hundred years ago Victoria, whom I have previously quoted, laid 
down the law which the American Secretary of State should have respected: 
“Everything needed for the government and preservation of society exists 
by natural law, and in no other way can we show that a State has by natural 
law authority to inflict pains and penalties on its citizens who are dangerous 
to it. But if a State can do this to its own citizens, society at large no doubt 
can do it to all wicked and dangerous folk, and this can only be through the 
instrumentality of princes”—if a king and a queen and a brace of emperors 
could qualify as Victoria’s princes. Here was a sanction with a vengeance. 

Let us say a word of contraband and of blockade. It is admitted to be 
a right of the citizens of each and every state under the law of nations to 
trade in certain articles, called contraband articles, which help a belligerent 
in prosecuting its real or alleged right under international law. But it is also 
the right of the belligerent to seize the commodities under certain conditions 
and to prevent the entry of a neutral vessel and cargo into a blockaded port 
of the enemy. The carriage of contraband is permitted to the neutral, how- 
ever, only if it has not been declared a punishable wrong in the proclamations 
of neutrality which the neutral states are accustomed to issue after the out- 
break of a war. Their citizens are warned in these proclamations that in 
carrying contraband and in seeking to enter a blockaded port, they do so at 
their peril. When in the future the carriage of contraband or the running of 
blockades is made a legal wrong by international law, there will then be a 
municipal duty on the part of the neutral to provide a penalty for the offense 
in either case. 

I have already referred to piracy, but it is here a last and crowning ex- 
ample. It is robbery or theft committed by force upon the high seas. The 
flag which the pirate vessel may fly is not regarded as that of any country; 
and such vessel has no protection from its flag, if it engage in an act of piracy, 
for piracy is an offense against each and every nation of the international 
community and the pirate is looked upon as an enemy of the human race. 
Therefore it is that wherever the act be committed, the pirate vessel coming 
into any port is subject to seizure and the crew liable to the punishment of 
death, which is the international punishment for the international crime of 





ORS as he ee 


Set aedt tain 





4 
: 
3 
j 





tabivaie 


Tee 








27 


piracy. This is an extreme example, in that any vessel guilty of piracy, with- 
out reference to the nationality of vessel or of the equipment or of the crew, 
may be proceeded against in any port of any nation to which one or the other 
is brought. 

Is it not possible to assimilate to piracy an act which the nations have 
agreed should be treated as piracy? We do not need to argue the question. 
It is not theoretical; it is practical, inasmuch as this very step was taken in 
the matter of belligerent attacks upon merchant vessels in the treaty signed 
at Washington February 6, 1922,4% of which ratification was advised by the 
Senate of the United States on March 22 of the same year. The provision in 
question of this treaty, which assimilated to piracy acts in contravention “of 
the humane rules of existing law,” was adopted by the Conference for the 
Limitation of Armament, held at Washington in 1922, upon the proposal, it 
should be said, of no less a person than Mr. Elihu Root. 

We have thus instances of municipal laws passed in order to punish viola- 
tions of international law, whether they take place within the exclusive juris- 
diction of the state in question or upon the high seas, outside of the exclusive 
jurisdiction of any state—as in the case of piracy, which, being an offense 
against humanity, is triable within any jurisdiction within which the vessel 
or the members of the piratical crew be found. 

In the English-speaking world, crime is punishable within and according 
to the laws of the country where it is committed. Non-English-speaking 
countries also punish violations of their law which take place within a country 
according to the law of the particular country; but, as a general rule, the law 
follows their nationals, whithersoever they go, to such a degree that an offense 
against the law of their own country, although committed within a foreign 
jurisdiction, is punishable when the national returns to the homeland. But 
there is a tendency, even in the English-speaking world, to pass laws for the 
punishment of an increasing number of offenses committed in foreign parts, 
upon the national being found within the jurisdiction of the country whereof 
he is a subject or citizen. 

An interesting example of jurisdiction assumed and applied in a case of 
an offense committed abroad is found in the Trial of Earl Russell.4* His 
lordship had divested himself of his English wife, one Mabel Edith Scott, in 
a court of Nevada and the day after divorcing the first took unto himself a 
new spouse, one Mollie Cooke, otherwise known as Mrs. Somerville. The 
former Lady Russell, who was affected by, although not a party to, the di- 
vorce, had presented in an English court a petition against his lordship “for 
divorce on the ground of bigamous adultery,” and obtained a decree in an 
undefended suit. On June 17, 1901, his lordship was arrested and charged 
with bigamy, but, as he was a peer of the realm, the proceedings were trans- 


#8 Treaty relating to the use of submarines and noxious gases (Conference on the Limi- 
tation of Armament, Washington, 1922), Art. III, p. 1608. 
“ App. Cas. (1901), p. 446. 
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ferred to the House of Lords, of which he was a member, and the trial took 
place according to precedent, before the Lord High Steward, who was no less 
a person than Lord High Chancellor Halsbury. At the trial there were 
about 160 peers present, including law lords and judges. 

Before Lord Russell was called upon “to plead guilty or not guilty,” his 
counsel, William Robson, then King’s Counsel (later Attorney-General and 
Lord of Appeal), insisted before their lordships that the section defining the 
crime—“the fifty-seventh section of the Offences against the Person Act, 
1861 ”—“ does not in express terms apply to any offence committed beyond the 
King’s dominions,” and that if the words “‘or elsewhere’ had been intended to 
apply to places beyond the King’s dominions, words would have been added 
to that effect.” Whereupon the Lord High Steward intervened, asking: 
“Has not the Imperial Legislature a right to legislate with respect to His 
Majesty’s subjects all over the world wherever they are?” “Undoubtedly,” 
replied counsel. “But ifs. 57 had been intended to apply to countries abroad, 
words would have been inserted for that purpose.” 

The judgment of the Lord High Steward is but a paragraph, in which 
he expressed satisfaction at the presence of His Majesty’s judges, declaring 
that the case which had been discussed “at such inordinate length” was, in 
his opinion, “really too plain for argument,” holding that the statute was 
clear in its ordinary meaning and that the only reason adduced why it should 
not be given “its ordinary signification” was “apparently because of the use 
of certain words in other statutes enacted under other circumstances in rela- 
tion to other crimes.” “My Lords,” the Lord High Steward continued, “I 
thought it right to ask His Majesty’s judges whether there is anything in the 
argument suggested which should call for the Attorney-General to reply”; 
and he added that they were unanimously of the opinion that there was none 
and that it was “not necessary” to hear the Attorney-General. 

“Thereupon,” the noble lord,—meaning Ear] Russell—“ having under the 
advice of his counsel pleaded guilty,” was sentenced to “three calendar 
months’ imprisonment in His Majesty’s prison at Holloway.” * 

It would thus seem that we are justified in maintaining that, if an offense 
against one law is made actionable, an offense against every law may be 
actionable, and therefore it may be said that under the territorial as well as 
under the personal system, there need be no wrong without a national or in- 
ternational remedy, and no law, be it national or international, without a 
municipal sanction. 

This is much, but it is not all. The Institut de Droit International, 
which keeps abreast of the times, and indeed is often in advance, declared 


App. Cas. (1901), pp. 448, 449. 

As was to be expected, the one time Mollie Cooke divorced her noble spouse, and his 
lordship, no doubt profiting by experience, married the author of Elizabeth and Her Ger- 
man Garden, although he appears to have resided in England, at a respectful distance from 
the garden of his distinguished wife. 
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itself some fifty years ago in Munich, in 1883, in favor of punishing “a certain 
number of infractions whose repression is a matter of interest, not merely for 
the selfish protection of such a state but because it is a general defense in be- 
half of humanity.” “It is,” continued the reporter,” a manifestation of 
international solidarity for the general protection of humanity.” 

Exactly half a century later, the movement started at Munich culmi- 
nated in England in the Cambridge session of the Institute held two years 
ago. The lines just quoted were spoken in behalf of a resolution adopted 
with but a single dissenting voice, acknowledging that “every state has the 
right to punish acts committed in a foreign country by a foreigner discovered 
upon its territory, when these acts constitute a violation of interests generally 
protected by international law (such as piracy, black slavery, white slavery, 
the propagation of contagious maladies, injury to international communica- 
tions—canals, submarine cables—counterfeiting of monies or of instruments 
of credit, etc.).” This is the general principle and the definition of the right. 
But the Institute felt that a qualification of this right was necessary, and the 
resolution therefore adds that the exercise of the right is to be conditioned 
upon the facts that “the extradition of the accused has not been requested or 
that the offer has been refused by the state on whose territory the crime has 
been committed or of which the accused person is a citizen or subject.” *® 

The two competing theories, which may be described as the territoriality 
and the personality of crime, will be reconciled when there is throughout the 
world a single standard of law, of justice and of morality; and a full recogni- 
tion of this standard will supply a sanction to be employed in the case of 
crimes wherever committed, whether they are against the law of individual 
states or against the law universal which is common to all of them and there- 
fore a common law of nations. We are already, I would like to think, in the 
dawn of the day when this shall happen. When it does, there will then be in 
international, as in municipal law, no wrong without a remedy. 

And finally—for there must be an end to all things—there remains to be 
considered a matter of vast importance. There is a widespread feeling, in- 
corporated in the Pact of Paris, that acts in excess of self-defense are to be 
treated as unlawful and that all disputes between nations not included within 
the category of self-defense shall be submitted to peaceful settlement. This 
treaty of the nations has been ratified or adhered to by some sixty-three 
states, and it is international in the sense that it is a law of each and every 
ratifying nation. And as an international law of the international com- 
munity, it raises the duty on the part of each and every ratifying nation to 
enact municipal legislation with an appropriate penalty for violations of the 
treaty so that the Pact of Paris may not be lacking in adequate sanctions. 

The First Pan American Conference, meeting in the City of Washington 
in the Fall of 1889 and in the early days of 1890, upon the call of Mr. James 
G. Blaine, then Secretary of State of the United States, was better advised 


% Annuaire of Institut de Droit International (1931), Vol. I, p. 236. 
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than the framers of the Pact of Paris; for they provided that the American 
Republics should adopt a treaty of arbitration and that any American nation 
which should, notwithstanding its terms, have recourse to arms instead of to 
arbitration to settle its disputes, should be put under the ban. By its provi- 
sions, had it been adopted by the Americas, it would not henceforth have been 
permissible for a republic of the New World to profit by its illegal act. The 
sanction provided for the violation of the Inter-American project is so inter- 
esting as to justify more than a word in passing. 

1. The principle was recommended at the First International Confer- 
ence of American States, which, on April 18, 1890, adopted a recommendation 
entitled “The Right of Conquest,” which read as follows: 


Whereas there is, in America, no territory which can be deemed res 
nullius ; 

Whereas, in view of this, a war of conquest of one American nation 
against another would constitute a clearly unjustifiable act of violence 
and spoliation and 

Whereas the possibility of aggressions upon national territory would 
inevitably involve a recourse to the ruinous system of war armaments in 
time of peace; and 

Whereas the Conference feels that it would fall short of the most 
exalted conception of its mission were it to abstain from embodying its 
pacific and fraternal sentiments in declarations tending to promote na- 
tional stability and guaranty just international relations among the 
nations of the continent: Be it therefore 

Resolved by the International American Conference, That it ear- 
nestly recommends to the Governments therein represented the adoption 
of the following declarations: 

First. That the principle of conquest shall not, during the con- 
tinuance of the treaty of arbitration, be recognized as admissible under 
American public law. 

Second. That all cessions of territory made during the continuance 
of the treaty of arbitration shall be void if made under threats of war or 
in the presence of an armed force. 

Third. Any nation from which such cessions shall be exacted may 
demand that the validity of the cessions so made shall be submitted to 
arbitration. 

Fourth. Any renunciation of the right to arbitration, made under 
the conditions named in the second section, shall be null and void. 


2. At the Fifth International Conference of American States, held at 
Santiago, Chile, in April, 1923, the conference on the 26th of that month 
adopted a resolution requesting the American Republics to constitute a com- 
mission of jurists to undertake the gradual and progressive codification of in- 
ternational law and to convene the commission at Rio de Janeiro during the 
year 1925. 

3. On January 2, 1924, the Governing Board of the Pan American Union, 
by resolution, requested the American Institute of International Law to hold 
a session during the year 1924 and undertake the formulation of rules of in- 
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ternational law in order that the results of its deliberations might be sub- 
mitted to the International Commission of Jurists at its meeting in Rio de 
Janeiro in 1925. 

4. A special meeting of the American Institute of International Law was 
accordingly held at Lima, Peru, simultaneously with the Third Pan American 
Scientific Congress, December 20-31, 1924. At that meeting of the Institute, 
its president proposed and the Institute adopted the following declaration: 


The American Republics, desirous of promoting national stability 
and of creating just international relations among the nations of the 
continent, and recognizing that the fear of aggression upon national ter- 
ritory inevitably involves recourse to the ruinous system of war arma- 
ments in time of peace, 

Have agreed upon the following convention: 

Article 1. There is on the American Continent no territory which 
can be deemed res nullius. 

Article 2. A war of conquest against an American Republic consti- 
tutes an unjustifiable act of violence and spoliation. 

Article 3. Any cession of territory by an American Republic made 
under threat of war or in presence of armed force shall be null and void. 

Article 4. Any American Republic alleging that it has been com- 
pelled to cede territory contrary to the provisions of this convention may 
submit the questions of fact arising under Article 3 of the present conven- 
tion to a commission of inquiry constituted in accordance with the Treaty 
to Avoid or Prevent Conflicts between the American States, signed at 
Santiago, May 3, 1923. 

The commission organized in accordance with the said convention 
shall file its report with the parties in controversy and with the Govern- 
ing Board of the Pan American Union. 

The Governing Board of the Pan American Union shall thereafter, 
at the request of either of the parties, recommend what action, if any, 
should be taken in the premises. 


5. The projects of Lima were referred for revision to a drafting commit- 
tee of the American Institute of International Law, which met at Havana, 
Cuba, in the latter part of February, 1925. The project entitled “Conquest” 
was thus redrafted by the drafting committee of the American Institute and 
became the thirtieth of the American Institute’s projects: 


The American Republics . . . animated by the desire of preserving 
the peace and prosperity of the continent, for which it is indispensable 
that their mutual relations be based upon principles of justice and upon 
respect for law, solemnly declare as a fundamental concept of American 
international law that, without criticizing territorial acquisitions effected 
in the past, and without reference to existing controversies— 

In the future territorial acquisitions obtained by means of war or 
under the menace of war or in presence of an armed force, to the detri- 
ment of any American Republic, shall not be lawful; and that 

Consequently territorial acquisitions effected in the future by these 
means can not be invoked as conferring title; and that 

Those obtained in the future by such means shall be considered null 
in fact and in law. 
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This project, along with twenty-nine others, was transmitted on March 
2, 1925, to Secretary of State Hughes, as Chairman of the Governing Board 
of the Pan American Union. 

6. The 27th project, dealing with pacific settlement, should be con- 
sidered in this connection, because the thirtieth project on conquest supplied 
a continental sanction for the project on pacific settlement: 


The American Republics in order to conserve the peace upon which 
their civilization depends, and to avert war, which menaces it, agree to 
have recourse for the settlement of all disputes between them, when di- 
rect negotiations have failed, .. . 


This would be called a plagiarism of the Pact of Paris if it had not been 
in anticipation of the latter. 

7. The Sixth Pan American Conference adopted, on February 18, 1928, 
the following resolution entitled “Aggression”: 


The Sixth International Conference of American States: 

Considering: 

That the American nations should always be inspired in solid co- 
operation for justice and the general good; 

That nothing is so opposed to this codperation as the use of violence; 

That there is no international controversy, however serious it may 
be, which can not be peacefully arranged if the parties desire in reality 
to arrive at a pacific settlement; 


That war of aggression constitutes an international crime against 
the human species: 
Resolves: 


1. All aggression is considered illicit and as such is declared pro- 
hibited. 


2. The American States will employ all pacific means to settle con- 
flicts which may arise between them. 

More recently the doctrine thus set forth has been proclaimed by the late 
President of the United States and by his Secretary of State, and is therefore 
currently known in the press as the “Hoover-Stimson doctrine,” in the dis- 
cussions which the Government of the United States has had with the Govern- 
ment of Japan in regard to its recent and pending activities in Manchuria and 
China. 

There is a rule of civil law forbidding the investigation of paternity of 
the child. This is not, I take it, to be applied to our intellectual offspring. 
The doctrine is of the Pan American Conferences and the separate form in 
which it is stated is that of the American Institute of International Law. 

A further remark. We must codify international law in order that it 
may be before each nation in the same form and with the same implications. 
I have cited from the text the American Institute’s projects, and the text is 
one of the few which speaks for itself. It needs no comment other than that, 
if adopted by the American States, it would become the law of each American 
Republic, and, in consequence of its being the international law of the Ameri- 
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can States, as stated in the preamble, it would be the municipal law of each 
and all of them, and the punishment for its violation by any American Re- 
public would be the failure to recognize, on the part of all of the other Latin 
American countries any advantage of the kind specified to the country in 
question. It is a statement on a continental scale of the familiar principle of 
common law that no person can profit by his own wrong, which applies like- 
wise to the artificial thing which we call a state. 

There is still a final point which should be stated briefly without dwelling 
upon it at length. It is believed that its mere mention makes it self-evident 
without the necessity of discussion. It is that in a world governed by law, 
law should be at the disposal of those to be governed; in other words, that 
there should be a codification of the law of nations, not necessarily in its every 
detail, but of the principles which are to be passed upon and applied in judicial 
decisions which may be rendered in controversies between states. Penalties 
can not well attach to a law which is not itself clearly stated. And sanctions 
of whatever kind will not attach to the law of nations until it is set forth in 
definite, albeit general, terms. When this is done, there will be a law of na- 
tions universal in effect and in application through its equal and unqualified 
recognition by all nations, with appropriate remedies for violations, beginning 
in national courts, continuing if necessary through diplomatic discussion and 
good offices, to terminate in the greatest of international institutions, a Per- 
manent Court of International Justice. Then we would have an interna- 
tional law with a municipal sanction and municipal remedies, and with a final 
appeal to an international remedy; and the sanction would exist because the 
states exist and as long as they exist. 

Let me leave with you the words of Sallustius the Splendid to the mun- 
dane, of whom we really have too many in this mundane world: 


It behooves all Men that labour to excel all other Creatures, to 
make it their chief Endeavour not to waste their lives in silence like the 
Brute Beasts . . . We make more use of the command of the Mind than 
of the service of the Body. The one we share with the Gods, the other 
is common to us with the Beasts. For the Captain and Commander of 
human life is the Soul. If Men were but as sedulous in laudable Pro- 
fessions as they are eager in pursuit of things unprofitable they would 
rather govern than be governed by Fortune. 


The PresipENT. The balance of this evening is devoted to specific 
questions of sanctions, and as you will see, the first session tomorrow morn- 
ing is a continuation of the general subject. I thought that it would be fit- 
ting on this occasion myself to lay down a few of the sanctions which already 
exist and which perhaps would not need to be created, as an introduction to 
the special forms of sanction which are to be taken under consideration. 
The first of these is ‘Boycott as a sanction of international law,” by Mr. 
Charles Cheney Hyde, Professor of International Law and Diplomacy of 
Columbia University, formerly Solicitor of the Department of State, and an 
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authority upon international law, whose book upon that subject has already 
become famous. I present Mr. Charles Cheney Hyde. 
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THE BOYCOTT AS A SANCTION OF INTERNATIONAL LAW 
By Cuartes CHENEY Hype 
Hamilton Fish Professor of International Law and Diplomacy, Columbia 
University 
The term boycott as here employed refers to conduct whereby two or more 
states combine to interfere with the economic or political freedom of another, 4 
as by cutting off trade with its territory. It is sought to consider that conduct g 
as a sanction of international law. Not the efficacy of a boycott in carrying a 


out the desires of the boycotters, but rather its place as an instrument of justice 
for the promotion of deference for law in the international society is our theme. 

The boycott, as the term is here employed, is a form of collective inter- 
vention. The combining of the actor states serves to forge a weapon de- t 
signed to interfere with the economic and commercial life of the state against e 
which it is unsheathed. The propriety of collective intervention manifested 
in such a way is obviously not dependent upon the nature of the instrument 
employed in order to make it effective, but rather upon other unrelated con- 
siderations. Thus it gains no strength in legal contemplation from the fact 
that it expresses the will of a combination of states in opposition to that of a 
relatively weaker entity that is sought to be thwarted or penalized. From 
the sheer fact of combination to enforce the will of the combining states the 
international society may see no necessary promotion of deference for law. 
That society may in fact exhibit equal concern that each of its members be 
immune from interference by a group of states in opposition to it. 

If collective intervention that assumes the form of a boycott is to 
function as a sanction of international law, certain obvious requirements 
must be met. A few suggest themselves. First of all, the boycott should 
only be employed to thwart or penalize a state on account of its commission 
of acts which are internationally illegal, and which mark contempt for ob- 
ligations, contractual or otherwise, towards the boycotting states or the 
society of nations for which they profess to act. That fact may be difficult 
to establish. Until it is established in some impartial and convincing way, as 
by recourse to an arbitral tribunal, the interfering states can hardly claim to 
be vindicators of the law. This is true when, acting upon their bare indict- 
ment of a neighbor, they unleash the boycott against it. If their conclusion 
is wrong, the action amounts to sheer lawlessness. [If it is right, they are not 
unlike the mob that lynches the murderer within its grip. In neither of 
these situations can the use of the boycott be regarded as the application of a 
sanction of international law, for it marks avoidance of the ascertaining of 
essential facts by judicial process. A sanction designed to promote deference 
for international law, and worthy of respect as an agency thereof, demands 
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that the guilt of the state that is interfered with be previously established by 
such process. Otherwise the sanction so-called becomes an instrument of 
caprice on the part of those who wield it, rather than an instrument of justice 
in behalf of the international society. 

The Covenant of the League of Nations respects these principles in part, 
that is to say, in demanding amicable adjustment, as by arbitration or in- 
quiry, of differences between states. But it does not make provision for 
adjudication of the question whether a member of the League in resorting 
to war has in fact violated its obligations to that body or to the members 
thereof, and it does not indicate how or through what means the League may 
determine that a breach has taken place and proceed, on that assumption, to 
encourage and organize collective intervention, embracing boycott. Mem- 
bers of the League, through acceptance of the Covenant, must, however, be 
deemed to have acquiesced in the idea that it would not be a difficult feat 
for the League to determine whether the Covenant had been breached by a 
member, and also to have granted to that body broad authority both to pass 
upon that question, and to act upon its own answer to it. 

For states in general, embracing our own country, there is no accepted 
plan regulating the use of collective intervention as it may express itself 
through the boycott. Obviously the requirements of international law de- 
mand that it never be employed against a state that has done no wrong. 
Nevertheless, there may be a strong temptation in a particular case to ignore 
that requirement when the conduct of an ill-favored state is obnoxious to a 
group of others that regard it as deserving repression, and as itself a breaker 
of covenants, or even a violator of international law. In a word, the group 
may in fact set loose against that state a vast and harm-producing force 
regardless of the absence of proof that it has violated a single international 
obligation. To put it bluntly: states may in fact combine to thwart or 
penalize another that has done no wrong or that remains unconvicted of 
wrong-doing. The possibility of such lawless use of the boycott does not 
necessarily imply that groups of even determined and powerful states will 
unleash themselves when provocation is strong, even when they have worked 
out plans for applying the boycott. Perhaps they should not be charged at 
the present day with the formulation of sinister devices for the abuse of a 
weapon that is within their armory. Still, the weapon is there; and of late 
not only has attention been focussed on it, but also has appeal been made to 
seize and brandish it. 

Foreign Offices are of course aware of all this. They are not ingenuous 
about the character of the boycott; they are not ignorant of the fact that 
it constitutes a manifestation of collective intervention; they are not impervi- 
ous to the difficulty of excusing such intervention; they are not blind to the 
unlawfulness of combining to injure a state that has done no wrong. They 
are alert to see the dangers that the boycott has in store for the boycotters. 
Thus a realistic approach to the problem today encourages opinion that the 
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United States, for example, is and will long remain, definitely unwilling 
to unite in boycotting a state not shown as by some convincing process 
to have violated a legal duty towards the boycotters, and that it will not be 
disposed to have recourse to such action save when, according to every rea- 
sonable test, it could not be deemed to be a breach of duty towards the state 
opposed. 

Special difficulties present themselves when states that regard themselves 
at peace, undertake to single out and boycott by any process a particular 
state engaged in war. Such action marks participation in the conflict and 
is not to be reconciled with those obligations which the law of nations still 
imposes upon neutral states. That law forbids neutral governmental par- 
ticipation in the conflict. Nor is the prohibition relaxed when the very em- 
barking upon war by a particular belligerent amounts to a breach of a special 
duty towards other powers not to have recourse to such action. Unless, 
therefore, by the terms of a definite agreement a state is released from its 
obligations as a neutral when war ensues, it finds itself in an embarrassing 
plight when, by virtue of a boycott or otherwise, it proceeds to intervene in a 
war between any others. Certainly the use of a boycott as an instrument of 
intervention is not under such circumstances to be looked upon as a sanction 
of international law. According to the law of nations as now existing, the 
state that would intervene in a war must do so definitely as the ally of that 
particular belligerent which it would assist. 

It is not here sought to discuss the special régime under the Covenant of 
the League of Nations whereby each member thereof acquiesces in a scheme 
contemplating the penalization of itself by its fellow members in the event 
of a breach of the Covenant through its recourse to war. It suffices to ob- 
serve that states outside of the League gain no such acquiescence from a 
boycotted belligerent, which may be expected to stand on its legal rights 
when interfered with. 

In general, therefore, neutral states outside of the League, combining with 
others (inside or outside of that organization) in the boycott of a particular 
belligerent, subject themselves to the danger of being denounced as violators 
of the law of nations, and of being compelled to pay damages for the very 
success of their achievement. These practical considerations which are the 
grim consequence of the law of nations as it is today, must be expected to 
exert a profound influence upon those who control the foreign affairs of na- 
tions, embracing the United States. Nor are they likely to be lost sight of, 
despite the seeming effort to divert attention from them. The law of nations 
is not static; it rather embodies the flexible response to the needs of the in- 
ternational society that each succeeding century makes apparent. Never- 
theless, that response has not as yet revealed a common understanding that 
neutral obligations have been relaxed, or that the law of neutrality is non- 
existent. As Judge John Bassett Moore found occasion recently to say: 
“As a life-long student and administrator of international law, I do not 
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hesitate to declare the supposition that neutrality is a thing of the past to be 
unsound in theory and false in fact. There is not in the world today a 
single government that is acting upon such a supposition. Governments 
are acting upon the contrary supposition and in so doing are recognizing the 
actual fact.” 

It might not be difficult to point to the essentials of a multipartite treaty 
designed to permit the use of the boycott as among the contracting powers, 
as an approved and legal sanction in their common behalf. Some ought to 
be obvious. Thus the boycott should not be unsheathed against a state that 
has not defied a definite undertaking to abandon certain forms of conduct. 
Next, the forbidden conduct should be specified with exactness and particu- 
larity. It should not lend itself to easily divergent understandings; nor 
should it involve a complicated inquiry to ascertain the bearing of the funda- 
mental facts decisive of a breach. Still again, the boycott should follow and 
never precede something akin to a judicial determination of whether a 
breach had taken place. It is far from certain that a group of states, embrac- 
ing our own country, would be prepared to accept such terms, and so subject 
themselves individually to the application of boycott under specified condi- 
tions. But until states are prepared to go to such length, and restrict along 
such lines the use of the boycott, it is not apparent how it can be employed 
as a veritable sanction of international law. 

A still broader question still presents itself. Is it desirable or feasible 
that states should by common agreement endeavor to provide for the use of 
the boycott? To put the question differently, would organized collective 
checks upon state conduct through the boycott, give promise of promoting 
international justice? A variety of considerations enter into the solution of 
that problem. They have not yet fully been appraised or thought upon. 
Civilization, therefore, is perhaps hardly ready to announce its conclusion. 
Before it has done so, it is not inappropriate to call attention to some aspects 
of it that closely concern the use of the boycott. 

Collective intervention manifested through a boycott is a powerful 
weapon of self-help. It may sap the strength of the country against which 
it is applied as effectively as a victorious hostile army or a triumphant 
blockade. It marks the welding together of economic power to crush or 
penalize a weaker adversary. It is non-amicable in conception and opera- 
tion. It is the expression of conflict by forces that may be as relentless and 
effective as the sword or the submarine. 

While capable of employment impartially as against two or more states 
engaged in any form of controversy, it is especially adapted for use against 
an ill-favored state, perhaps itself a belligerent, which is singled out for 
chastisement. It thus becomes a convenient means by which outside states 
may unite to take sides in a conflict that engages others. In such event, it 
is defiant of neutral obligations when a war is acknowledged to exist, and 
contemptuous of the principles of political independence when it does not. 
Whether, therefore, the boycott is to be grafted into the body of interna- 
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tional law, as an accepted sanction thereof, may depend upon whether the 
international society commits itself to what may be called the taking-of- 
sides theory ; or to be more concrete, whether that society deems it expedient 
to permit and even utilize organized groups of states to intervene collectively 
to enforce respect for what they conceive to be the requirements of law or of 
treaty obligations. Such a policy is the antithesis of neutrality; it expresses 
participation in, rather than aloofness from, conflicts that engage warring 
states. It challenges accepted theories of political independence. As al- 
ready suggested, unless preceded by a judicial determination of the conduct 
complained of, it reflects the assertion of a group of states of the right to pass 
upon the propriety of conduct of a foreign state, and to act upon the conclu- 
sion that that conduct merits denunciation and punishment. It thus makes 
the group an authoritative agency to charge wrong-doing, to convict the 
alleged wrong-doer, and to inflict punishment upon it. It is worth while to 
look backwards and observe the success of a somewhat similar philosophy 
that obtained in parts of Europe not much over a century ago. 

Multipartite understandings of 1815 and thereafter gave splendid im- 
petus to the taking-of-sides theory. The powers controlling continental 
Europe bound themselves together to boycott democracy and all its ways. 
The uniting for the overturning of governments that had seized the reins 
from monarchical hands was deemed to be reasonable because the objective 
was regarded as thoroughly sound, namely, the suppression of revolution and 
the overthrowing of constitutional and republican forms of government 
produced by it. The scheme of collective interference was slow in dying; 
but it finally collapsed because world opinion did not accept the premise 
upon which it was based. The United States and Great Britain held back 
—a fact that hastened the growth and assured the success of republican in- 
stitutions in Central and South America. In a word, the objective of the 
combining powers was and proved to be a mistake. 

Today, we are prone to regard with amusement the character of the 
mentality of princes who did not perceive that mistake. Our confident es- 
timate of their blindness may perhaps justify a little conjecture whether 
civilization, a century hence, will appraise with equal amusement and dis- 
dain a political assumption or philosophy that was responsible for certain 
features of the treaties that began the termination of the World War and 
produced a recrudescence of the taking-of-sides theory. 

That assumption was, that it is not impossible or even difficult for states- 
men to determine where the blame lies for a conflict that may engage two or 
more foreign states; and that the ease of such a task does not even necessi- 
tate the invoking of judicial aid as a means of proving the fact of guilt. 
That assumption, moreover, was believed to be illustrated by events of the 
World War. The Allied and Associated Powers pointed with sincerity and 
conviction to one enemy state, and to the head thereof, as solely responsible 
for that conflict. This was a powerful factor in encouraging the organiza- 
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tion of a régime designed to facilitate and encourage the taking of sides 
against a state deemed to be guilty of a breach of covenant in resorting to 
war, and that made no arrangement concerning the mode of establishing a 
breach. Not until after the treaties were perfected did it seemingly dawn on 
the interested powers that the singling out of the state really responsible for 
a conflict is a complicated and difficult task, calling for banishment of all 
prejudice, and one of which the solution peculiarly eludes the statesman and 
diplomat, and taxes sorely even the impartial mind of neutral judges. 
Nevertheless, the significant thing is that enlightened opinion among the 
peoples of the principal Allied and Associated Powers began to doubt whether 
responsibility for the World War could in fact be confined to a single state 
or individual. That doubt was never greater than today. Again, every 
event that has marked the conflicts, howsoever described, that have afflicted 
states since the World War, has served to bring home to civilization increas- 
ing realization of the difficulty of ascertaining responsibility for international 
turmoil resulting in war, and a fresh sense of the grave danger of error when 
statesmen or politicians, rather than judges, essay to pass upon the propriety 
of the conduct of foreign countries. In a word, we are already far enough 
from the World War to appreciate the essential fallacy of one of the funda- 
mental suppositions on which the taking-of-sides theory was in 1919 sup- 
ported and grafted into treaties. Because that fallacy is now being widely 
seen and no longer veiled from sight, there is some reason to doubt whether 
civilization has as yet definitely and finally committed itself to the ultimate 
policy best adapted to discourage contempt for the law or for agreements 
to maintain peace. 

It is believed to be too early to conclude that the international society 
has yet emerged from an experimental period, or has reached its final judg- 
ment concerning the value to itself of collective intervention through the 
medium of the boycott. In view of the difficulties inherent in the applica- 
tion of the taking-of-sides theory, it is not impossible that effort may be 
made in another direction, that is to say, in developing the potentialities of 
neutrality, and in enlarging the effort, if not the obligation, of outside states 
to lend no aid to both or all parties to a particular conflict. It is still, how- 
ever, too early to predict with confidence what is to be the final verdict of the 
international society; whether it will favor the taking-of-sides theory and 
modes of applying it, or the theory of neutrality enlarged to meet the 
exigencies of the time. With one consideration, however, Foreign Offices 
must and doubtless will, take cognizance. The guilt of an alleged offender 
against the law of nations or of a violator of international covenants needs 
be established by judicial process before collective interference through the 
boycott should take place. The requirements of a law-governed society 
suggest, therefore, that any general approval of the boycott may be expected 
to depend upon the confining of its use as a sanction to cases where judges 
rather than statesmen or diplomats or politicians have fixed the responsibility 
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or established the guilt of the state that is to be subjected to economic 
punishment. 


The Presipent. We shall now have the pleasure of listening to a dis- 
cussion of ‘“ Non-Recognition as a sanction of international law,” by Mr. 
Frederick A. Middlebush, Professor of Political Science and Public Law, 
University of Missouri. 


NON-RECOGNITION AS A SANCTION OF 
INTERNATIONAL LAW 


By Freperick ARNOLD MIDDLEBUSH 


Professor of Political Science and Public Law 
University of Missouri 


I. NON-RECOGNITION IN HISTORY 


State practice of withholding and delaying recognition of revolutionary 
or illegitimate governments, of new states and territorial acquisitions, and 
treaties affecting third parties, as a measure of coercion is not at all new in 
the history of international relations. Neither has it been a practice peculiar 
to the United States. When Secretary Stimson announced on January 7, 
1932, the so-called doctrine of non-recognition as applicable to the Sino- 
Japanese dispute, he was simply applying an old practice to a new purpose. 

A. Non-Recognition of revolutionary governments. European powers 
until the latter part of the 19th century refused to recognize revolutionary 
governments and those in the establishment of which the principle of legiti- 
macy had been violated. In the Protocol of Troppau (1820), signed by the 
Holy Allies, it was provided that: 


States which have undergone a change in government due to revolution, 
the results of which threaten other states, ipso facto cease to be members 
of the European Alliance and remain excluded from it until their situa- 
tion gives guarantees for legal order and stability. . . . If, owing to such 
alterations, immediate danger threatens other states, the Powers bind 
themselves, by peaceful means, or if need be by arms, to bring back the 
guilty State into the bosom of the Great Alliance. 


Recognition has been withheld or delayed in cases where new govern- 
ments have come into power through the commission of atrocious crimes and 
the use of unconstitutional processes, as in the case of the Serbian regicide gov- 
ernment of 1903 and the Huerta régime in Mexico. The decision taken at 
the Conference of Central American States, held in Washington in December, 
1907, binding the parties not to recognize revolutionary governments, and 
the amplification of this agreement contained in Article 11 of the General 
Treaty of Peace and Amity entered into at the 1923 Conference on Central 
American Affairs, indicate a reversion to the earlier European theory of 
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legitimacy,} although precedent for it had been established in Secretary 
Seward’s policy, adopted in 1862, of refusing to recognize a revolutionary 
government in a republican state until it was approved by the people of that 
state.2 The objective of the practice provided for in these conventions “was 
to promote constitutional government and orderly procedure in Central 
America.” ® Secretary Stimson, in stating his objections to the Wilsonian 
practice of withholding recognition of de facto governments because of the 
manner in which they had come into existence, emphasized particularly the 
unfortunate tendency to use recognition as a means of accomplishing certain 
purposes unrelated to the establishment of a satisfactory basis for the conduct 
of international relations.* 

B. Non-Recognition of territorial acquisitions. Non-recognition of ter- 
ritorial annexations and acquisitions has not infrequently been resorted to as a 
means of forcing states making such annexations to comply with appropriate 
procedure in acquiring territory and to carry out treaty obligations which 
were taken over by succession. In 1908 Great Britain withheld recognition 
of the acquisition by Belgium of the Independent State of the Congo because 
she was not satisfied that Belgium was carrying out the obligations of the Gen- 
eral Act of Berlin of 1885. Sir Edward Grey, when questioned in the House 
of Commons as to the significance of the withholding of recognition in this 
case, stated that he considered Britain’s non-recognition as of vital importance 
“because we cannot go on indefinitely when we have not formally acknowl- 
edged annexation to agree to jurisdiction being exercised over British sub- 
jects. This position,” he continued, “must be regularized sooner or later. 
And as long as it remains in the present state of suspense it is always open for 
any British Government at any moment to say that we cannot prolong this 
informal situation, and until the situation is regularized we must insist that we 
ourselves and nobody else shall exercise jurisdiction over our own subjects in 
the Congo State.”® In 1913 recognition was granted, as the British consular 
reports indicated that conditions in the Congo were substantially in accord 
with the treaty obligations of the original Congo State. Continued with- 
holding of recognition, it was held by Sir Edward Grey, “would [now] give 
Belgium a justifiable sense of complaint, and would impair those cordial rela- 


1 See C. P. Anderson, “The Central American Policy of Non-Recognition,’”’ American 
Journal of International Law, Vol. 19 (1925), p. 164 ff. 

2Sen. Doc. No. 316, 58th Cong., 2nd sess., p. 147. 

3Secretary Kellogg, note of Jan. 25, 1926, declining to recognize General Emiliano 
Chamorro of Nicaragua. A. J. I. L., Vol. 20 (1926), p. 543. 

4 “The United States and the Other American Republics,” Address Feb. 6, 1931, before 
the New York Council on Foreign Relations. Pub. of Dept. of State, Latin American 
Series, No. 4, p.6 ff. See C.C. Hyde, International Law Chiefly as Interpreted and Applied 
by the United States, (1922), Vol. I, p. 73, for an interpretation of the theory of recognition 
of de facto governments held by the United States. 

5 Hansard, Parliamentary Debates, 5th Series, Vol. 15 (1910), p. 847. 
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tions which it is our earnest and sincere desire to maintain with the Belgian 
Government.” ® 

Territorial acquisitions, to be recognized as legal, it is held, must be 
effected in a proper manner. “International law,” according to Lauter- 
pacht, “will not recognize acquisition of territory accomplished in disregard 
of the accepted forms. Not every acquisition is a lawful one. The dictum 
‘Besitzstand gleich Rechtszustand’ (possession is law) has no validity in 
international law. Mere force unaccompanied by a legally recognized form 
of acquisition does not confer a legal title. Even the title by conquest is 
regulated by international law.” 7 

There are numerous instances in which recognition of acquisitions of ter- 
ritory has been withheld because of the alleged illegal manner in which the 
acquisitions were accomplished. The validity of an alleged act of cession 
has been considered, by some states at least, to depend upon the act of ces- 
sion being understood as such by the parties to it. In 1889 Lord Salisbury, 
referring to the distribution of Portuguese flags to African chiefs who were 
ignorant of the European meaning of the flag and the possible vassalage 
which its possession might entail, declared that: 


Her Majesty’s Government cannot recognize any claims which may be 
hereafter advanced on the part of Portugal to sovereignty over terri- 
tories in the Nyassa districts, based upon the distribution of flags to the 
ignorant native chiefs.® 


In a convention signed in November, 1893, between Great Britain and the 
South African Republic, provision was made that no convention or organic 
proclamation, by means of which the South African Republic sought to 
secure control over Swaziland, would be recognized or entitled to recognition 
by the British Government unless the latter “were satisfied that the Swazie 
Queen Regent and Council understood the nature, terms, articles, and condi- 
tions thereof.” ® 

The International American Conference, meeting in Washington in 
1890, unanimously declared title by conquest to be inadmissible under Ameri- 
can public law, at least during the continuance of the arbitration treaty which 
was projected. The conference further declared: 


That all cessions of territory made during the continuance of the 
treaty of arbitration shall be void if made under threats of war or the 
presence of armed force.!® 


* Hansard, Parliamentary Debates, 5th Series, Vol. 53 (1913), p. 346. 

7H. Lauterpacht, Private Law Sources and Analogies of International Law (1927), p. 
100. 

8 Quoted in M. F. Lindley, The Acquisition and Government of Backward Territory in 
International Law, p. 173. 

9 Tbid., pp. 173-174. 

10 Moore, Digest of International Law, Vol. I, Sec. 87, p. 292. The arbitration plan 
adopted by the conference was never put into operation. 
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In Project No. 30 of the American Institute’s proposed code of Pan-American 
International Law, it was provided that: 


In the future territorial acquisitions obtained by means of war or 
under the menace of war or in the presence of an armed force, to the detri- 
ment of any American Republic, shall not be lawful; and that 

Consequently territorial acquisitions effected in the future by these 
means can not be invoked as conferring title; and that 

Those obtained in the future by such means shall be considered null 
in fact and in law." 


Neither of these declarations was put into effect. The principle of non-recog- 
nition as a bar to title was incorporated in a proposed amendment to the 
League of Nations Covenant made by Brazil in 1921.12 Finland in 1928,'8 
and Peru in the following year,!* proposed similar amendments. None of 
these proposed amendments have been adopted. 


Cy Non-Recognition of treaties affecting third parties. In 1915 the 
United tates government invoked the sanction of non-recognition in the case 


11 See A. J. I. L., Special Supplement, Vol. 20 (1926), p. 384. 
12 League of Nations, Record of the Second Assembly, Meetings of the Committees, pp. 
400-401. The Brazilian amendment was as follows: 


All the members of the League of Nations consider null and void, pleno jure, the provi- 
sions of any international treaty concluded in the future which grant to a state which has 
made war contrary to Articles 12, 13 and 15 of the Covenant, the following: 

(a) Indemnity for war costs and reparations for damage caused by the war; 

(b) Clauses relating to economic pressure against the conquered country; 

{) The annexation of territory; 

msequently, all the members of the League of Nations agree to introduce at once into 
their legal systems provisions for the purpose of investing their governments with the follow- 
ing powers: 

1. To prohibit in the commercial centres of the country the issue of loans for the above 
mentioned indemnities, and the quotation on their stock exchange of any bonds representing 
these indemnities; 

2. To prohibit stock exchange transactions which are subject to the laws of the ag- 
gressor state, not only in respect of currency, but also in respect of any public or private 
securities whatever; 

3. To forbid nationals of the aggressor state to use the postal, telegraph and telephone 
-, dare and the means of transport of those states which have remained faithful to the 

venant; 

4. To adopt prohibitive duties on the import and export of goods from or to the ag- 
gressor state; 

5. To break off, prohibit or generally bring to an end all the relations referred to in the 
first paragraph of Article 16; 

6. Not to recognize in any form, in their diplomatic and consular services, the sover- 
eignty of the aggressor over the territories of the state attacked. 

t shall be the duty of the Council to recommend to the various governments the meas- 
ures to be applied, the sanctions will remain in force until, in the Council’s opinion, the ex- 
ceptional measures imposed by the aggressor state on the conquered country cease and until 
the usurped territory has been restored. 

All the members of the League recognize the competence of the Court of International 
Justice, in case of doubt, to determine de plano, at the request of one of the members, which 
has been the aggressor state. 

(Signed) C. Braga. 


13 Records of the Ninth Ordinary Session of the Assembly, Special Supplement No. 64, 
p. 75. 
14 Records of the Tenth Ordinary Session of the Assembly, Special Supplement No. 75, 
p. 168. 
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of the Twenty-One Demands made by Japan on China. On this occasion the 
Secretary of State instructed Ambassador Guthrie to deliver to the Japanese 
Minister of Foreign Affairs the following note: 


In view of the circumstances of the negotiations which have taken place 
and which are now pending between the Government of Japan and the 
Government of China, and of the agreements which have been reached as 
a result thereof, the Government of the United States has the honor to 
notify the Imperial Japanese Government that it cannot recognize any 
agreement or undertaking which has been entered into or which may be 
entered into between the Governments of Japan and China, impairing 
the treaty rights of the United States and its citizens in China, the politi- 
cal or territorial integrity of the Republic of China, or the international 
policy relative to China commonly known as the open door policy.'® 


Resort to non-recognition has heretofore been largely a matter of indi- 
vidual state action, and attempts to mold it into a general scheme of interna- 
tional sanctions have until recently met with little or no success.1® While the 
Jeffersonian principle of recognition has not been held to, religiously, down to 
our own time, departures from it apparently have been the exception rather 
than the rule. These exceptions, particularly in the case of non-recognition 
of revolutionary governments, have been frequently objected to as unsound in 
principle and of evil effect in practice.1*7 Judge John Bassett Moore is of the 
opinion that this practice has tended “to give an undue emphasis to the ques- 
tion of formal recognition.” 18 


II. THE ORIGIN OF THE HOOVER-STIMSON DOCTRINE 


I have been asked to make this paper timely by placing special emphasis 
on the Hoover-Stimson doctrine of non-recognition. It is very difficult, if 
not impossible, to appreciate the full beauty of a masterpiece when one stands 
too close to the canvas. One is apt to get the impression that the great work 
of art is nothing more than a meaningless daub of colors. Analysis and 
criticism made from a point of such proximity may not only be ill-founded but 
unjust. 

It may be pertinent, before examining the Hoover-Stimson doctrine of 
non-recognition, to raise the question whether we are now passing through 
a stage which will mark another turning point in the historical development 
of recognition and international law? In the opinion of Professor Quincy 
Wright, 


No diplomatic note of recent or even more distant years is likely to go 
down in history as of greater significance in the development of interna- 


48 Foreign Relations of the United States, 1915, p. 146. 

6 The Protocol of Troppau and the 1907 and 1923 Conventions of the Central American 
States are exceptions. 

17 See Proceedings of American Society of International Law, 1931. 

18 International Law and Some Current Illusions and other Essays (1924), p. 306. 
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tional law than that sent by the United States to China and Japan on 
January 7, 1932.° 


While there may be great difference of opinion as to the correctness of this 
view, there can be no question that we have, through the general application of 
this policy, been given the opportunity of witnessing a unique experiment in 
the application of collective force of an unusual type. 

The doctrine of non-recognition, as enunciated by Secretary Stimson, is 
founded primarily on the Pact of Paris. Two basic considerations entered 
into its determination. The first was the conviction that the Pact of Paris 
constitutes a legal commitment, a new order of international relations, and 
contains implied sanctions. The second was the determination of the govern- 
ment to avoid sanctions of force. 

A. The Briand-Kellogg Pact a legal commitment containing implied sanc- 
tions. Under the Pact of Paris, according to Secretary Stimson, war “is no 
longer to be the source and subject of rights. It is no longer to be the principle 
around which the duties, the conduct, and the rights of nations revolve. It 
is an illegal thing.” 2° This being true, a new order of international relations 
is presumed to have come into existence, a régime which has “made obsolete 
many legal precedents and . . . given the legal profession the task of re- 
examining many of its codes and treatises.” ?! The Pact is held to be, not 
simply empty verbiage, devoid of all meaning and force. The moral sanction 
inherent in it has, or can be given, tangible form and meaning. “From the 
day of its ratification on July 24, 1929,” according to Secretary Stimson,” it 
has been the determined aim of the American Government to make this sanc- 
tion of public opinion effective and to insure that the Pact of Paris should 
become a living force in the world.” 

Neither is the Pact to be interpreted as a collection of individual renun- 
ciations and thus of purely negative effect, with each country the sole judge 
of its meaning as applied to that country’s own acts. Through the practice 
of consultation and formal protest, a means has been devised of impressing on 
the prospective, or actual, Pact violator, that a state may not consider itself the 
sole judge of its performance of its obligations under the Pact.24 Through 
the withholding of recognition, effective pressure, it was held, can be applied 
to the Pact violator. Non-recognition is thus made the instrument through 
which the sanction of public opinion becomes effective. 


These practices and policies, quite naturally, grew out of a philosophy of 
international relations diametrically opposed to that inherent in the letter 


9 A.J. 1. L., Vol. 26 (1932), p. 342. 

20 “The Pact of Paris, Three Years of Development,’’ Address before the Council on 
Foreign Relations, New York City, Aug. 8, 1932. Pub. No. 357, Dept. of State, p. 5. 

21 Ibid. 2 Tbid., p. 7. 

%3See French Strother, Administrative Assistant to President Hoover, New York 
Times, Feb. 26, 1933. 

%4 Ibid. See also Secretary Stimson’s address of Aug. 8, 1933, loc. cit. 
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and spirit of the Covenant of the League. In the Covenant of the League, 
President Hoover maintained, European nations have agreed “that if nations 
fail to settle their differences peaceably, then force should be applied by other 
nations to compel them to be reasonable.” The United States, he insisted, 
refused to travel thisroad. It was convinced that the force of public opinion, 
at least in the Western Hemisphere, was sufficient to check violence.25 The 
use of armed force, as a sanction, and the sacrifice of innocent neutral lives, 
according to Mr. Castle, could not be justified even if a covenant-breaking 
state committed a theft of territory.”® 

Not only was the United States Government opposed to the use of armed 
force, but sanctions short of armed force, such as the economic boycott, were 
also placed under the interdict because they were recognized for what they 
really are, practically acts of war.27 To make the economic boycott effective 
it would have to be well-nigh universal, and such unanimity of action, it was 
held, could not be attained “without something in the nature of a super- 
authority which must be obeyed.” 78 And the application of the economic 
boycott would cause states applying it to reap a rich harvest of hatred, for 
it would work great hardships on innocent civilians and result in the economic 
ruin of the nation against which it was applied.”® 

In addition to the above reasons for objecting to the use of force and 
the economic boycott as international sanctions, there is yet another factor 
of primary importance which evidently carried great weight in shaping the 
policy of the United States. A necessary preliminary step in the application 
of these sanctions, whether of armed force or the boycott, is the determination 
of the aggressor, and in this delicate process, it was held, the United States 
could not take a part if the aggressor is to be determined by collective action. 
Addressing himself to this specific point, Acting Secretary Castle stated that 
“it is seldom that cases arise in which apparent violations of the Kellogg Pact 
are capable of purely judicial decision. As a rule the matters at issue are 
matters of opinion and a careful evaluation of facts rather than of legal 
points.” Therefore, he continues, “the United States should maintain the 
stand that the decision must be made here inasmuch as we can not turn over to 
a foreign body a decision on any except justiciable matters.” °° 

B. The United States seeks a formula of sanctions not involving force. 
While recognizing that the road which led to sanctions of armed force or the 
economic boycott and collective determination of the aggressor was not the 


2 Armistice Day Address of 1929. 

26 See address on “The United States and World Peace”’ delivered before the General 
Conference of the Methodist Episcopal Church, at Atlantic City, N. J., May 6, 1932. Dept. 
of State Press Releases, weekly issue, No. 136, p. 443. 

27 Ibid., p. 444. 

28 Address by Acting Secretary Castle on “Recent Developments in the Kellogg Pact,”’ 
delivered before the American Conference on Institutions for the Establishment of Inter- 
national Justice, Washington, D. C., May 4, 1932. Dept. of State Press Releases, weekly 
issue, No. 136, p. 417. 29 Tbid., pp. 417-418. 30 Thid., p. 444. 
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one which the United States should travel, the government nevertheless felt 
compelled to find “some formula which would make the Kellogg Pact more 
effective without incurring the danger that this country would have to fight to 
preserve the peace.” *4 According to Mr. Castle, the President “therefore 
looked into the future, realized that in the mechanism of international rela- 
tions a stern deterrent of the use of force would be to make valueless the results 
of war. Out of this earnest belief grew that new dictum of international law 
that territorial gains made by any nation guilty of breaking the terms of the 
Kellogg Pact shall not be recognized. The spoils of war become Dead Sea 
fruits.” %? 

| Although the policy of non-recognition, formally announced in Secretary 
Stimson’s notes of January 7, 1932, applied specifically to the existing situa- 
tion in the Orient, the government sought to broaden its application and to 
secure for it, general adherence. “Inasmuch as international law is built up 
by an accumulation of specific pledges of this kind,” according to the Acting 
Secretary of State, the policy of non-recognition “immediately assumed an 
importance extending far beyond the present situation. It seemed to the 
President that this attitude of the American Government ought to be made 
even more definite both because it was important in the present situation and 
because it added a new principle of law.” ** This consideration led to Secre- 
tary Stimson’s open letter to Senator Borah of February 24, 1932. After 
referring in this letter to his notes of January 7, the Secretary added that: 


If a similar decision should be reached and a similar position taken by 
the other governments of the world, a caveat will be placed upon such 
action which, we believe, will effectively bar the legality hereafter of any 
title or right sought to be obtained by pressure or treaty violation. 


Thus the principle of non-recognition was “clearly extended . . . to similar 
issues which might arise in any part of the world,” and an “implied” invitation 
was extended to other states to accept the principle as binding upon them. 
This indirect invitation was accepted by the Extraordinary Assembly of the 
League of Nations and resulted in the resolution of March 11 stating that it 
was “incumbent upon the members of the League of Nations not to recognize 
any situation, treaty or agreement which may be brought about by means con- 
trary to the Covenant of the League of Nations or to the Pact of Paris.” *4 
The provisions of the March 11 resolution were incorporated in the report 


31 Address by Acting Secretary Castle on “Recent Developments in the Kellogg Pact,” 
supra, p. 444. 

% Tbid., p. 418. In his acceptance speech of Aug. 11, 1932, President Hoover stated 
that he had projected a new doctrine in international affairs, ‘the doctrine that we do not and 
never will recognize title to possession of territory gained in violation of the peace pacts which 
were signed with us.” (New York Times, Aug. 12, 1932.) It should be noted that this 
represents a more restricted commitment than that contained in the identic notes of Jan. 7, 
1932. 33 Tbid., p. 445. 

34 Twelve members of the Council had, on Feb. 16, in their appeal to the Japanese Govern- 
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of the Committee of Nineteen adopted by the Assembly on February 24, 
1933. 

None of the members of the League, in so far as I have been able to dis- 
cover, have made individual declarations of their intention to withhold recog- 
nition such as has been made by the United States. Presumably the action 
of the Assembly is binding upon them. During February, 1932, a number of 
questions bearing on this point were put in the House of Commons to the Sec- 
retary of State for Foreign Affairs. One of these questions contained the 
specific wording used by Secretary Stimson in his identic notes of January 7, 
and the government was asked if it intended to issue a similar declaration. 
The reply was that the government had assurances from the Japanese Gov- 
ernment that it had no territorial ambitions and that the Open Door policy 
would be maintained. Moreover, the Foreign Minister replied, Manchukuo 
was not the first independent state to be set up in China, nor was it the first 
one to be set up there since the Nine-Power Treaty, under the auspices of 
another government.*® 


III. THE MEANING OF NON-RECOGNITION IN THEORY AND PRACTICE 


Let us now examine the meaning, in theory and in practice, of the doc- 
trine of non-recognition. In theory the withholding of recognition sets up a 
bar upon title. It is, or at least approximates, a sanction of nullity which has 
not infrequently been invoked in cases of territorial aggrandizement.**® Ac- 
quisitions of territory, treaties or agreements made in violation of the Pact 
or preéxisting rights of other states, give but an inchoate title which can be 
made complete only by recognition. Thus the fruits of aggressive action are 
lost if recognition is denied. 

It is difficult, if not impossible, to discover the precise conditions which 
bring the doctrine of non-recognition into operation. This difficulty is cre- 
’ ated by two sets of circumstances. In the first place, the doctrine has been 
stated to be applicable in slightly different conditions by those in a position to 
give it some semblance of reality. For example, President Hoover, in his 
acceptance speech of August 11, 1932, stated that, under the doctrine, the 
United States does not and never will recognize title to possession of territory 





ment, declared “that no infringement of the territorial integrity and no change in the political 
independence of any member of the League brought about in disregard of Article X of the 
Covenant ought to be recognized as valid and effectual by members of the League.” 

% Hansard, Parliamentary Debates, 5th Series, Vols. 261, 262. 

% See P. S. Wild, Jr., ‘Treaty Sanctions,” A. J. I. L., Vol. 26 (1932), p. 498 ff. See also 
Project No. 30 of the proposed codification of Pan American International Law (1925). In 
1930 Peru proposed an amendment to Art. 18 of the League Covenant under which the 
League Secretariat would not be permitted to register “any treaty of peace imposed by force 
as a consequence of a war undertaken in violation of the Pact of Paris. The League of Na- 
tions shall consider null and void any stipulations which it may contain, and shall render 


every assistance in restoring the status quo destroyed by force.” (League of Nations Official 
Journal, 1930, p. 78.) 
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gained in violation “of the peace pacts which were signed with us.” No men- 
tion is made of any other “situation” or “treaty” or “agreement” which may 
be brought about by means contrary to the Pact of Paris.**7 The declaration 
of non-recognition applicable to the existing dispute between Bolivia and 
Paraguay over the Chaco, made on August 3, 1932, by nineteen American 
nations, including the United States, is cast in a more restricted form. The 
American nations declare “that they will not recognize any territorial arrange- 
ment of this controversy which has not been obtained by peaceful means nor 
the validity of the territorial acquisitions which may be obtained through 
occupation or conquest by force of arms.” °® The test in this case is one of 
fact which may be relatively easily determined. 

As made applicable to the Sino-Japanese dispute, both the January 7 
notes of the United States Government and the March 11 resolution of the 
Assembly establish as criteria for the application of the non-recognition doc- 
trine the creation of a situation, treaty or agreement brought about by means 
contrary to the Pact of Paris or to the League Covenant. In its resolution of 
March 11 the Assembly stated that the provisions of the Covenant and of 
the Pact of Paris, at least in so far as “the principles governing international 
relations and the peaceful settlement of disputes” are concerned, are in full 
harmony. The ultimate application of the doctrine, it would seem, clearly 
necessitates an interpretation of the Pact of Paris and the Covenant in order 
that there may be a determination of whether or not there is any justifiable 
occasion for withholding recognition-from a given treaty, situation, or agree- 
ment because means contrary to the provisions of the Pact or Covenant have 
been used in their accomplishment. 

What are means contrary to the Pact of Paris? I am sure at least some 
of you will agree that a definitive answer has never been given to this question 
by any signatory state. A signatory state may not resort to war, but does 
this mean war in the strictly legal sense? What are the measures short of 
war which may be included in the category of pacific means? Self-defense 
is permitted under the Pact. What are the means appropriate under this 
permitted exception? °° The United States Government has evidently been 
proceeding on the basis that the right of self-defense is perfectly clear and its 
limits have “been clearly defined by countless precedents.” *° 

The United States, China and several representatives of states members 
of the Council and Assembly have directly or indirectly charged Japan with 
violation of the Pact. Japan on the other hand insists that she is using 
measures of legitimate self-defense permitted under the Pact. She char- 


37 There have been at least nine statements made on the conditions under which the 
doctrine applies, each of which differs in some degree from all the others. Six of these varia- 
tions are to be found in public statements of American statesmen. 

88 New York Times, Aug. 4, 1932, p. 9. 

89 See Quincy Wright, “The Meaning of the Pact of Paris” and Edwin M. Borchard, 
“War and Peace,” A. J. I. L., Vol. 27 (January, 1933). 

40 Secretary Stimson’s address of Aug. 8, 1933, loc. cit., p. 6. 
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acterizes as a “subject of an academic doubt, whether in a given case the 
impropriety of means necessarily and always avoids the ends secured.” * 
On the occasion, however, of the adoption by the Japanese Diet of a resolu- 
tion favoring recognition of Manchukuo, the Assembly Committee of Nine- 
teen, in notes sent to China and Japan on June 24, drew attention to the 
Assembly’s resolution of March 11. This action did not restrain the Jap- 
anese Government, and Manchukuo was recognized. One can hardly deny, 
however, that the doctrine is now actually in effect although there has been 
no formal action taken charging Japan with violation of the Pact or Covenant. 


IV. THE EFFECT OF THE APPLICATION OF THE DOCTRINE OF NON-RECOGNITION 


The doctrine of non-recognition covers, not only the withholding of 
recognition in the strict sense in which the term is used in international law, 
but also the withholding of formal acknowledgment or consent from certain 
faits accomplis. Non-recognition of a situation is sufficiently broad in scope 
to cover withholding recognition from a new state, a new government, or a 
belligerent community, all of which comes within the accepted practice of 
states even though there may be a difference of opinion as to the right of 
states to refuse to recognize such situations. Under the doctrine we are 
discussing, the withholding of recognition is a paramount obligation if these 
situations have been brought about by means contrary to the Pact and 
Covenant. Evidently there no longer exists, under this doctrine, a right to 
recognize at will. The situation recognized must be a legitimate one in the 
sense that improper means have not been used in bringing it about. Does 
this mean that we are evolving a new type of legitimacy? Is title by conquest 
now invalid? # 

But recognition is also to be withheld from any treaty or agreement which 
has been brought about by means contrary to the Pact and Covenant. Obvi- 
ously this involves a different type of recognition from that with which we 
are accustomed to associate the term as used in international law. It implies 
withholding of consent or acknowledgment from such a treaty, agreement, 
or territorial acquisition. These facts do not exist for the non-recognizing 
state; they are null and void, and not simply voidable. It may be pertinent 
at this point to raise the question whether acknowledgment or consent of 
third states is necessary in all of these cases? If a treaty violates interna- 
tional law or the legal rights of third states, there is an admitted right to 


“t Note of the Japanese Government of Jan. 16, 1932. “Conditions in Manchuria,”’ 
Sen. Doc. No. 55, p. 55. 

Tn an address delivered at Dairen on Aug. 9, 1932, Mr. Y. Matsuoka, who was then 
about to leave for Geneva, made the following statement: “It is a fact that Manchukuo has 
made her advent. Who has made her, who has helped her, or under what circumstances she 
was brought into being make but little difference. The cold fact that Manchukuo, an 
independent state, has been brought into existence is beyond question.” The Manchurian 
Daily News, monthly supplement, October, 1932. 
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intervene.** Is the Pact of Paris a part of international law and, in con- 
sequence, does any treaty that is entered into in violation of the Pact, in 
reality violate international law? Has there been added another require- 
ment to the validity of treaties? 

The purpose of the non-recognition doctrine has been held by its official 
advocates to be four-fold, viz., to alter international law, to prevent war or 
use of force, to restore to a state rights taken away from it by war or force, 
and to express moral censure. We may leave out of consideration the first 
objective. How can the second and third purposes be attained through this 
instrument, especially in view of the fact that the United States, at least, has 
openly expressed its intention not to resort to force in any form as a sanction. 
What coercive force is there that is inherent in non-recognition? 

The withholding of recognition admittedly does have certain effects, but 
unfortunately they do not all run in one direction. At the same time the 
advocates of sanctions of force must keep in mind that the incidence of those 
sanctions are not entirely restricted to the Covenant violator; if they were, 
there would be less difficulty in putting them into operation. 

Non-recognition may “bar the legality . . . of any title or right sought 
to be obtained by pressure or treaty violation,” as recognition has been held to 
give title. The President of France, in making his award in favor of Portu- 
gal in the Delagoa Bay Arbitration of 1875, while admitting the validity of 
the British contention that discovery alone did not give valid title held that, 
among other considerations, the fact that in the Anglo-Portuguese Conven- 
tion of 1817 Great Britain recognized the whole bay area as Portuguese ter- 
ritory, validated Portugal’s claim.** 

The withholding of recognition from a state or government places the 
government and nationals of the unrecognized state under a serious handicap, 
especially in the conduct of economic relations. The non-recognized govern- 
ment is barred access to the courts of the state withholding recognition ;* 
it is deprived of judicial protection in other states of its public interests ;*® 
the ordinary immunities of public property of the non-recognized state or 
government, of public ships, of diplomatic representatives, in fact of the 
government itself, according to decisions of the courts, appear to be non- 
existent.47 The money markets of states withholding recognition are nor- 
mally closed to the unrecognized state. What the precise effects of non- 


43 See R. F. Roxburgh, International Conventions and Third States, pp. 31-32. 

Lindley, op. cit., pp. 135-136. 

46 E. M. Borchard, “The Unrecognized Government in American Courts,” A. J. I. L., 
Vol. 26 (1932), p. 265. See also E. D. Dickinson, ‘The Unrecognized Government or State 
in English and American Law,” Mich. Law Rev., Vol. 22; E. D. Dickinson, “ Recognition 
Cases 1925-1930,” A. J. I. L., Vol. 25 (1931); N. D. Houghton, “The Position of Unrecog- 
nized Governments before the Courts of Foreign States,” Ind. Law Journal, Vol. 4, May, 
1929; N. D. Houghton, “ Recognition in International Law,” Amer. Law Rev., Vol. 62, 1928, 
for the effect of non-recognition on judicial remedies. 


4 Dickinson, Mich. Law Rev., Vol. 22, p. 122. 47 Thid., p. 124 ff. 
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recognition on trade relations are can only be a matter of conjecture. The 
conduct of these relations, however, can be made endlessly inconvenient.*® 

With a view to giving greater clarity and meaning to the non-recogni- 
tion policy, the Advisory Committee created by the Assembly on the Sino- 
Japanese conflict has set up a subcommittee on non-recognition, on which the 
United States is represented. This committee is now making a study of 
several questions relating to the practical application of the policy to 
Manchukuo. Thus far the committee has taken up the question of the inter- 
national postal relations of Manchukuo, the disposition to be made of Man- 
chukuo’s application for membership in the International Telegraphic Union, 
and whether or not non-recognizing governments may visa Manchukuo pass- 
ports. Other questions to be taken up involve consideration of whether 
Manchukuo money should be allowed to be quoted on the exchanges, whether 
mail bearing her stamps may be carried by other states, and whether she may 
be granted loans. Signor Pilotti, Under Secretary-General of the League, is 
perfecting a report on the question of the relation of Manchukuo to the sev- 
eral international administrative unions. There is a concerted effort being 
made to avoid any compromise or commitment in regard to Manchukuo and 
to prevent the establishment of any temporary de facto relation with the new 
state. In brief, Manchukuo is evidently to be isolated as completely as pos- 
sible from the rest of the world. 

Whatever material effects may result from a strict application of the 
non-recognition policy, there is held to be even greater potential coercive 
force inherent in the doctrine. Great reliance has been placed on the coercive 
effect of moral disapproval which supposedly is made specific and given 
content and meaning through the application of the non-recognition doctrine. 
President Hoover held this form of action to be the strongest moral sanction 
ever known, and, when used in conjunction with the practice of consultation, 
capable of transforming the Pact from simply an inspiring declaration of 
high purpose into an organized instrument for the peaceful settlement of 
international disputes.*® “Moral disapproval,” according to Mr. Stimson, 
“when it becomes the disapproval of the whole world, takes on a significance 
hitherto unknown in international law.”®° How effective moral disapproval 
may be in securing the peaceful and just settlement of international disputes, 
in the absence of more direct means of coercion, remains to be seen. 


48 United States consuls are still carrying on their functions in what is now Manchukuo. 
American consuls in China do not function under exequaturs; therefore, the question of 
granting recognition through the acceptance of an exequatur does not arise, 7.e., if Manchu- 
kuo is presumed to succeed to China in this area. The procedure in appointing consuls to 
China is for the American Government merely to notify the Chinese Government of the as- 
signment of consular officers to the various parts in China where American consular offices 
are maintained. 

49 Acceptance speech, Aug. 11, 1932, New York Times, Aug. 12, 1932. 
50 Address of Aug. 8, 1932, loc. cit., pp. 10-11. 
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V. EVALUATION OF NON-RECOGNITION AS A SANCTION 


An evaluation of non-recognition as an international sanction leads to 
the following conclusions: 

1. It is difficult, if not impossible, to determine how effective the mere 
withholding of recognition is as a means of securing the ends which the non- 
recognizing states seek to achieve. Although states and governments have 
existed for years without being recognized by particular states,5 general 
non-recognition, in a world as closely integrated as is ours today, can be a 
sanction of considerable force. On the other hand, it is a moot question 
whether the Central American agreement to refuse recognition of revolution- 
ary governments has materially lessened changes in government by means 
of revolution in that area.5? It must also be admitted that non-recognition, 
as it is now being applied in the Far East and South America, has, so far at 
least, not stopped hostilities. 

2. The application of the doctrine of non-recognition does not avoid the 
necessity of ultimately determining the aggressor. Although no instant de- 
cision appears to be necessary, in view of the fact that the doctrine is a 
warning of what will not be done, there comes a time when a decision as to 
the granting or withholding of recognition from a situation, e.g., an illegally 
created new state, a treaty or agreement made in violation of the Pact or 
Covenant, becomes necessary. Is not the decision on this point in itself 
evidence that the Pact or Covenant violator has been determined? How can 
the “fruits of aggression” be denied without determining the aggressor? 

3. It has been maintained that, from the standpoint of the United States, 
a great advantage of non-recognition as a sanction lies in the fact that it 
leaves each country free to act alone and it thus keeps our own country clear 
of foreign entanglements. It is difficult to see how non-recognition by a 
single state, even one as powerful as the United States, could serve as a very 
effective sanction. Secretary Stimson admitted that it could not. Non- 
recognition to be really effective as a sanction must be collective, and the 
obvious desire of the United States to secure a similar declaration of policy 
on the part of the members of the League of Nations to that contained in 
the January 7 notes, gives some indication, at least, of the government’s 
appreciation of the value of such collective action. 

4. There is a difference of opinion as to whether or not the doctrine, as 
in the case of Article 10 of the Covenant, supports the status quo. Possibly, 


51 Spain withheld recognition from the Netherlands for some seventy years, and from the 
Braganza dynasty of Portugal from 1640 until 1688. See A. Rivier, Princeps du Droit des 
Gens (1896), Vol. I, p. 58 ff. for cases of delayed recognition. 

82 See “The United States and Central American Revolutions,” Foreign Policy Reports, 
Vol. VII, No. 10 (July 22, 1931). Among the five signatories, Costa Rica, on Dec. 23, 1932, 
and El Salvador, on Dec. 26, 1932, denounced the treaty of 1923. The treaty remains in 
effect only as long as a minimum of three signatories are bound, and this minimum number 
has now been reached. See Dept. of State, Treaty Information Bulletin, No. 39 (Dec. 31, 
1932) pp. 4-5. 
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in common with the basic principles of the Covenant, the non-recognition 
doctrine does not fix the status quo but implies that whatever injustices may 
exist in the field of international relations shall be rectified by peaceful means 
and not by the commission of further injustices. 

5. Non-recognition does not avoid incurring ill-will by the states with- 
holding recognition, although the sum total of such animosity may not be as 
great as would eventuate if more severe coercive sanctions were applied. We 
have concrete evidence of this fact before us at the present time. 

6. The general application of the doctrine of non-recognition will in- 
evitably tend to make international relations more unsettled and uncertain, 
a condition which international law is designed to remove. As a result of 
the general application of this doctrine there may come to exist throughout 
the world a number of areas with which the members of the society of nations 
may carry on no relations; treaty relations between states will become even 
less definite and precise than they now are, and an approximate condition 
of international anarchy will prevail. 

7. As a moral sanction alone, and it is in this respect that the widest 
claims have been made for the policy of non-recognition, it can not operate 
effectively where the alleged Covenant-breaker is thoroughly convinced that 
he is in the right. If non-recognition carries with it the threat or promise of 
more direct and material force, it is the present fear of these more direct 
forms of coercion which make it effective. If the state which is being pro- 
ceeded against is so certain of the righteousness of its cause that moral dis- 
approval means nothing to it, and if the fear of future coercive means being 
used appears unwarranted, there is likely to be no change in the policies 
being followed. 

8. And, finally, the policy of non-recognition, as evolved and applied by 
the United States, may be objected to in that it is not constructive. Appar- 
ently little or no initiative is to be taken by the United States Government in 
securing constructive solutions of international problems. International 
sanctions cannot be accepted as purely negative in character, completely 
unrelated to any scheme or plan providing means for righting international 
wrongs. We are, e.g., faced in the Far East with a fact, however wrong may 
have been the means by which that fact came into being. The refusal to 
admit that these obvious facts exist and that the status quo in the Orient has 
been, at least temporarily, altered is a policy which lacks the realistic touch. 
A policy of non-recognition should be made conditional on the successful 
carrying out of plans for a satisfactory settlement of the issues joined. The 
report of the Committee of Nineteen, adopted by the Assembly on February 
24, 1933, wisely linked the doctrine of non-recognition with the proviso that 
it should be made effective during the period when steps might be taken for 
the settlement of the dispute which had been referred to it. “The world 
fully realizes,” said President Hymans in his address to the Assembly, “that 
some day an international settlement will have to be reached (in the Far 
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East) and that the nations will have to continue to seek a solution for the 
present dispute. Such a solution—which must be equitable and must recon- 
cile the rights and interests of two great nations—is necessary for the progress 
of mankind, for the moral and material development of the East.”5% This, 
I submit, represents a realistic appreciation of the problem and commits no one 
to a policy of non-recognition forever. 


The PresipENT. The respective papers that have been read are open to 
discussion. 

Professor CHARLES G. Fenwick. There are some ideas in this world 
that die hard. Sovereignty seems to be one of them. Like the lives of a 
cat, you think they are gone and then the peace of a quiet night is disturbed 
and the cat is at its noise once more. Sovereignty has been with us a long 
time, and it seems likely to be with us a while longer. I had thought that 
the idea of neutrality was pretty well dead, but I see it is alive again, stalking 
and disturbing the peace of what we thought was a law-abiding night. 

Now we must face certain facts. I cannot see that we can have any 
international law in this world if we are going to have neutrality. There 
may be difficulties in trying to find sanctions. We have that problem before 
us tomorrow, and I am not prepared to say that there will be general agree- 
ment upon a solution. But I am prepared to say that until we face the fact 
that neutrality must go as a legal conception, we might as well abandon any 
idea of an international law. 

Imagine the law of the state in which we live if neutrality were a possible 
legal conception. A crime is committed across the street; the robber knocks 
a man down and takes his purse, and you and I, Mr. Chairman, stand on 
this side of the street observing the rapidity with which he knocks him down, 
and I comment to you, my companion, on the way he did it so skilfully, just 
as if I had no responsibility in the matter; I am neutral; I am indifferent. 
Yes, the theory of neutrality is that in the event of a war we are to be specta- 
tors on the side-lines declaring our indifference to world affairs, except in so 
far as, like good sports, we may favor one side or the other. 

Now, I realize that there are two sides to the question, and while I differ 
with the whole tenor of the address of the first speaker, I respect him as a 
scholar. On many occasions his valuable treatise has embarrassed me by 
pointing out mistakes I have made. It is not with any sense of getting back 
at him that I raise these points. It is because I think the fundamental 
principle of his whole paper is wrong, and that his justification of neutrality 
does not hold. He asks us to have judicial process before the murderer is to be 
condemned. A trial by a jury, I suppose, would not satisfy him. In this 
particular case, the one I think he must have had in mind, the jury went to 
the spot and inquired of the relatives of the murdered man as to whether the 


53 Verbatim Record of the Special Session of the Assembly (Feb. 24, 1933), 17th Plenary 
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accused had done the deed and what they knew of it, and the jury having 
inquired on the spot, comes back and renders its report. 

Apparently that is not judicial process, Mr. Chairman. What is it? 
Suppose we put judicial robes around the commission, would that make it 
judicial process? Suppose the members of the Permanent Court had gone 
out and done what the Lytton Commission did? Would that be judicial 
process? I do not understand what judicial process means, if it does not 
mean exactly what the Lytton Commission tried todo. But, Mr. Chairman, 
I cannot take time to analyze these ideas, and what I say is said with the 
deepest respect for my friend. 

Mr. Francis Drdx. I did not intend to take part in this discussion, 
Mr. Chairman, but I was painfully struck by the thought offered by the 
previous speaker, namely, that neutrality is dead and that we shall not have 
international law until neutrality is gone. If that is the criterion for the 
existence of international law, I wish to inquire respectfully from Professor 
Fenwick what he has been teaching all these years to his students? 

Professor H. Mitton Cotvin. I wonder if we do not forget that we do 
not live in a stationary environment. We oftentimes take a picture and try 
to put it into a frame that might have existed several hundred years ago and 
does not exist at the present time. Neutrality certainly had its place at that 
time in the history of the world when each nation lived a self-sustaining life 
isolated to itself. But due to the improvements in inter-communications 
and transportation, one nation does not live isolated at all by itself in a self- 
sufficient vacuum. The result is that it is impossible for two countries to get 
into a strong controversy without bringing the rest of the countries into the 
war, as was amply demonstrated by the World War. That is the reason why 
neutrality in the old sense has to go, because it does become a part of our 
business when we know that if two nations get into war, in the course of a 
few months we are bound to be adversely affected. In order to carry out the 
new conception in a way that might correspond with the formalities of 
international law, the Briand-Kellogg Pact wassigned. Weare parties under 
our contract, and it does immediately become our business when one of the 
parties to the contract violates that contract, which is a world wide contract 
—when any one nation violates that contract we should feel obligated to 
take sides to preserve peace because we are parties to the contract. Those 
are the two reasons why neutrality, in the old sense, is dead, Mr. Chairman 
and ladies and gentlemen. 

Mr. Epwarp DumBavutp. The able paper read by the first speaker 
suggests two points to me, first, his definition of boycott is taken by analogy 
from the municipal law, that is to say, it is concerted action between two 
persons. Now, the idea of boycott which I think the man in the street, of 
whom I profess to be one, gets, is that a boycott is an economic disadvantage 
inflicted by one person or a group of persons upon some other person or group 
of persons for non-economic reasons. If I refuse to buy something from 
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someone when it is a good bargain because I do not like his polities, that 
would be a boycott. 

Now, the second thing I want to say is this: If international law is law, 
as we profess it to be, it operates to make a distinction between legal conduct 
and illegal conduct. Now, I also believe that it is not impossible to ascer- 
tain whether particular conduct is legal or illegal. That being so, I further 
believe that it is not necessary that international law attach to illegal con- 
duct the same legal consequences which it attaches to legal conduct. Then I 
further believe, to go into the question of war and neutrality, that war may 
be legally prohibited. I will not go into the question of whether the Kellogg 
Pact does that or not. But if war is legally prohibited, we then have a new 
situation, a new kind of war, namely, a prohibited war, a state of war to 
which the rules of war which are designed for wars that are legal, do not of 
themselves apply. Those rules furnish no precedent for the new situation. 
If rules of the same content as the existing laws of war are applied to an 
illegal war, that is an extension, not an application, of existing law. A 
question of policy then arises whether the new law ought to be of identical 
content with the old, and on that question of policy I believe that it is good 
policy to act to preserve peace and to prevent the violation of promises not to 
resort to war. I thank you. 

Mr. Frepreric R. Coupert. This discussion appears to have en- 
gendered a heat alien to that calm which should characterize juristic disquisi- 
tion. I feel rather confident, however, that this emotional rather than in- 
tellectual atmosphere must necessarily permeate such a discussion as the 
present one, for a very obvious reason. 

Recently, Professor Whitehead, one of the eminent philosophic thinkers 
of the English-speaking world, published a book entitled, Adventures of Ideas. 
In this book he shows in interesting, even though at times somewhat techni- 
cal fashion, that ideas have their adventures and their conflicts, yet, in the 
end, they determine the destinies of society. Dr. Nicholas Murray Butler, 
in receiving Mr. Ramsay MacDonald at the Pilgrim’s dinner a short while 
ago, said that we are probably living in the kind of an epoch that comes to 
humanity only about every one thousand years, and one that is fraught with 
consequences of utmost import for generations of men to come. Men must 
differ about these questions that we are now discussing, not in accordance 
with their technical legal equipment, nor in proportion to their erudition, 
but in accordance with those fundamental ideas which, consciously or un- 
consciously, condition their view as to human society, its ultimate values 
and its future. 

I take it that the idea of Plato as to the sanctity of the human soul, 
working mainly through the Christian Church, required some two thousand 
years before it finally triumphed in emancipating society from legalized 
slavery. It was the Roman philosopher and master jurist, Ulpian, who said 
that by the law of nature all men are free, but that by the civil law some were 
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free and some were slaves. The march of a great idea is necessarily slow. 
On every hand, it is beset with counter-ideas of an earlier period. It begins 
frequently as the dream of a cloistered philosopher, to end finally as a rec- 
ognized commonplace of civilized societies. 

And so, with this question of international law, its dignity, its authority, 
its sanction, which has been treated with such brilliant lucidity by my ad- 
mirable friend, the President, I feel that those fundamental ideas must con- 
tinue to grow and to develop until they apply not only to individuals before 
tribunals administering international law, but until they shall apply to the 
strongest nation hailed by right before an international tribunal. Such a 
result may require many years of painstaking effort and, yet, as to this I am 
optimistic and believe that we are now at the turning point in the history of 
an age that marks an epoch when war, so long a legitimate method of secur- 
ing political ends, is destined to become the younger brother of banditry, 
buccaneering or dueling. 

I realize that many people in this land and elsewhere believe that such 
covenants as the League of Nations and the Paris Pact are little better than 
pious frauds designed to placate the sentimentality of more or less religious- 
minded persons and to aid politicians on the stump. To my mind, the real 
truth is that the dreams of an ordered and law-governed world are rapidly 
becoming the ideas of the man in the street and that, while these ideas must 
conflict with those older ideas of racial supremacy, national destiny or 
biological survival, they are bound to prevail in the perhaps not far future. 
I do not believe that a great document signed by some fifty-four nations, like 
the Covenant or the Paris Pact, was a mere sop to Cerberus, but rather that 
it articulated the feelings of a great mass of men who are sincerely intent 
upon eliminating force as a factor in settling international controversies. I 
do not mean by this that war will immediately cease or that neutrality will 
immediately become a thing of the past. I realize that it is often difficult to 
determine the aggressor and that man is naturally, although not exclusively, 
a fighting and destructive animal. I know that the great civilizations of the 
past have disappeared through the effects of fire and sword, and I realize that 
no living man can say with certainty that this will not be the destiny of our 
own cherished civilization. But I do believe that in the conflict of ideas, the 
ideas embodied in the institutions constituting the modern machinery of 
peace, the World Court, the Covenant and the Paris Pact are in slow but 
sure process of winning out. In that process they must and will profoundly 
modify the ancient concepts of international law. That law is the resultant 
of the ideas of the past and of the customs of dead generations. They can- 
not forever hold in their hands the destinies of the future. Even the time- 
honored common law doctrine of caveat emptor is rapidly being superseded by 
caveat venditor. 

Modern mechanism has transferred the gentlemanly wars of the eight- 
eenth century, scarce more dangerous than fox hunting, into indescribable 
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holocausts, destructive of all that men hold dear. For that reason, the 
newer ideas are alone compatible with the survival of our societies, and it is 
these ideas, intertwined with the ever-growing sentiment of human solidarity, 
that are destined to make effective those hopes of justice and law among men, 
as old as Plato, but ever blocked by counter-ideas less generous and, strangely 
enough, less practical. The ideas which tend to modify international law 
and to give it actual, and not merely theoretic supremacy over the nations 
of the world, are in truth the practical ideas. The idea of eliminating war 
and treating the aggressor as an offender against the common law of nations 
is no longer a mere dream, but the only practical, hard-headed, common 
sense method of preventing a repetition of war, which with modern scientific 
methods of mobilization and mechanisms can easily destroy the civilization 
so hardly built up through the ages in the Western world. We are the 
practical men, and those who believe that there is nothing new under the 
sun, and that because wars have been, wars must therefore continue to de- 
stroy the nations, are impractical and illusioned individuals. If they be 
right, then all efforts to improve law by the elimination of force becomes 
futile, and we must resort to the philosophy of pessimism and negation. 
Fatalism is facile, but it is a poor substitute for faith and effort. 

If America has contributed anything to the march of philosophic ideas, 
it has been the inherent belief in the validity of human effort. There will al- 
ways be honest and conscientious men who live largely in the past, victims 
of the doctrine of precedent, who believe that the world must go on in the 
future as in the past; Ecclesiastes not Plato must be their guide. Between 
them and between those who believe that by concentrated effort we can make 
a world in which war will cease to be a legitimate method of national policy, 
there must always be differences of interpretation because of such funda- 
mental difference of view. The skeptic must necessarily minimize and under- 
mine all efforts to bring into international law broader concepts and a more 
potent machinery of codperation and enforcement. It is for this reason that 
we see such wide differences as to the interpretation of the Paris Pact and its 
kindred. To the mind of the quietist or legalist they will mean little; yet, in 
the hands of men determined to develop a bettcr future, they may become 
factors of revolutionary potency. 

Could international law be made to rest upon a basis where impartial 
determination once reached as to aggression, the declared aggressor should 
become the enemy of mankind, like the outlaw and the pirate, then inter- 
national law would have taken a great stride forward, and the nations of the 
world, like the individual, would be held bound to submit their controversies 
to pacific solution. The world has taken the first step in at least formally 
declaring that such is the law. The second step must be the enforcement of 
that law. I realize that this step may entail difficult and arduous conflicts, 
that to attain this second step will be a slow and tedious process. Other wars 
may still devastate an unhappy world, but, as the scourge of slavery was 
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finally removed two thousand years after the lonely Athenian philosopher 
had proclaimed the dignity and sacredness of the human soul, so in a future 
relatively not distant the world must and will rid itself of the scourge of war. 
I believe that we who profess and who practice international law through 
broadly interpreting and devotedly maintaining these great documents, 
which have at last declared as law what were through past ages but the 
aspirations of philosophers, can vastly serve this end. 

Mr. Emery J. WoopaLu. It may be flying somewhat in the face of Mr. 
Coudert’s remarks, but it seems to me that we must focus more attention 
upon the present existing means by which high ideals may work toward the 
achievement of this future objective without doing violence to the system 
that has been created. 

I address myself for a moment to that section of the first paper in which 
it was made a requirement that there be a judicial determination before boy- 
cott be used. In the first place, permit me to remark that the history of in- 
ternational law does not call a boycott, which has frequently been used, 
intervention. It is not intervention. It is rather, reprisal. 

Again, the subject was needlessly complicated from the standpoint of 
how many people had to be engaged in boycotting in order to have boycott. 
The Chinese Government at the present time is engaged in a boycott. The 
American Government alone might engage in a boycott. It should be under- 
stood that we do not require the presence of more than one nation to get a 
boycott. It is not, therefore, a conspiracy that brings about a boycott. 
But if there is a conspiracy to boycott, such a conspiracy may bring it into 
the field of intervention. That is, perhaps, the reason for stating it as 
intervention in the first paper read. 

Let us examine the matter from another angle. We may still have 
legal wars. We still have one cause of war, that is a legal war, reserved, to 
wit, self-defense; and if such a cause of war exists, then war is a reprisal 
against the breach of duties which invoke the right of self-defense. Now, if 
we may reprise by the use of physical violence plus the cutting off of inter- 
course, why cannot we reprise without physical violence by merely cutting 
off intercourse, which is boycott? We do not have to violate our system of 
international law as it is, nor do we have to re-define that law which the 
centuries have created for us. We have, in fact, as part and parcel of the 
very declaration of war the Trading with the Enemy Act, which is a boycott 
in itself because its essence is simply cutting off trade with that particular 
enemy against whom we have the right to reprise. If we may use the greater, 
which is physical violence plus cessation of intercourse, we may certainly use 
the less, that is, non-intercourse or boycott. 

There has been no mention tonight of the Nine Power Treaty, — and 
this is just one step from the essential point. The Nine Power Treaty has in 
it, I believe, the germ of the avoidance of the danger that does exist in the 
League Covenant with respect to perpetuating the status quo. It seems to 
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me, in fact, that we must concern ourselves with the League Covenant, not 
as it was, but as it has been modified by both the Kellogg-Briand Pact and 
the Nine Power Treaty with respect to the Far East. 

The Nine Power Treaty has this peculiar germ for the future, in that it is 
a calling together of the neighbors in a disturbed region, in that it is an 
attempt to regulate the policy of the region, constructively recognizing that 
it was not founded upon existing facts, but founded upon the future trend 
which they wanted to develop for the good of all. For example, there existed 
at that time severe limitations upon the territorial integrity which the treaty 
contemplated the preservation of, and so they recognized that there were 
those limitations. Therefore, that treaty is, perhaps, peculiar in the history 
of the world, as a treaty, amounting to social legislation for that region. I 
believe it is significant of the trend of the attitude of the world, that trend 
which Mr. Coudert had in mind. 

Let me propose that what we really are disturbed with is the policy of 
cosmic society. I mean cosmic society in the sense that it takes in the entire 
world—the sweep of humanity. What we are disturbed with is the regula- 
tion of world society. Suppose that, instead of having a World Economic 
Conference, we had a World Sociological Conference, which included within 
its results the setting up of a permanent commission for the study of those 
social, economic, legal, religious, ethical, educational, psychological prob- 
lems, and others in the field of the social sciences. Suppose that such 
permanent commission were to tell us authoritatively what the direction of 
world affairs should be (authoritatively only in the scientific sense), and then 
suppose that upon the basis of such recommendations, from time to time, 
the nations of the world solemnly bound themselves to put such program into 
effect. We would then have on a larger scale that which the Nine Power 
Treaty provided for the Far East. If, under such circumstances, the 
forward-looking nations of the world and those who are able to do something, 
have a do-nothing policy and do not utilize this instrument of reprisal for the 
purposes for which we have developed it; then, where can we go? We shall 
then have to look for leadership, perhaps, to the Far East itself. 

Professor Epwin M. Borcuarp. It is a little discouraging to me to see 
two such fine papers, written by men who are advising this age and not the 
twenty-first or the twenty-third century, denounced as lawless. I got very 
much discouraged about the World War. The process of romancing in 
international law, begun in 1914, has uninterruptedly continued, and abdica- 
tion of legal thinking is an incident of it. 

The assumption that nobody has any longer the right to mind his own 
business, that when any two peoples lose their heads, everybody must go 
mad, is to me, essential anarchy. For decades the world had been develop- 
ing so as to permit of temporary peace. Mediation and conciliation had 
won respected places. Now the new school wish to ‘‘enforce”’ peace, so that 
now in the name of permanent peace we are to have perpetual war. For the 
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doctrine that neutrality is a thing of the past is a doctrine designed to assure 
perpetual war and chaos, and if it were ever practiced, there would not, I 
fancy, be many more meetings of the American Society of International Law. 
We are going in now for “‘controlled”’ inflation, also for ‘‘controlled’’ hostili- 
ties and ‘‘controlled”’ wars. One wonders whether such disasters can be 
“controlled.” 

It seems to me the first thing that the scientist must do is to look at the 
facts; let us test the validity of this new doctrine that neutrality is a thing of 
the past; that, as Mr. Fenwick says, itisdead. In 1923, not so long ago, the 
Permanent Court decided the famous Wimbledon case on the authority of the 
established rules of neutrality. The question was whether the Kiel Canal 
could be closed by Germany, as it thought, for the protection of its neutral- 
ity, and on that issue the case was decided. Does not Mr. Fenwick condemn 
the World Court of serious ignorance because it assumed that the law of 
neutrality was still alive? Again, there have been several wars since 1918,— 
the Greco-Turkish War, which was instigated by two of the great powers. 
Did the great powers join? Not at all. Canada gave notice to Great 
Britain that it would have nothing to do with the war, and Great Britain, 
that helped incite it, remained neutral. Has there been neutrality in the 
wars between Peru and Colombia, between Paraguay and Bolivia? Argen- 
tina and Brazil are two of the great nations of South America that undertook 
to proclaim their neutrality. Sir John Simon on February 28, in declaring 
an arms embargo on both China and Japan, announced Great Britain’s ab- 
stention and impartiality, the tests of neutrality. 

Those who pronounce neutrality as a misfortune or as already dead, do 
not, I venture to say, realize what they are doing. If neutrality were a 
thing of the past, every nation would have to arm to the teeth. Its privilege 
to exist would be jeopardized. I have for some time come to the conclusion 
that it is not our military men who are bringing on the next war. It is our 
so-called pacifists, who in their ardent desire for universal peace would 
fight anybody they considered an “aggressor.” It was the abolitionists, 
you know, who were largely responsible for the Civil War. It is the aboli- 
tionists of neutrality who will probably have a lot to do with the next war. 
In a paroxysm of righteousness they will fight to get us into it. 

I think these doctrines are very dangerous, and when you have to make 
ignoramuses out of John Bassett Moore, Charles Cheney Hyde, Middlebush, 
and a lot of other experienced people in order to assert a particular view, 
perhaps you can somewhat sympathize with Lloyd George’s description of 
the type of mind that is most vociferous in running the world. It is easily 
possible that the new disorder will replace order and a respect for law. 
Those aspirations that Mr. Coudert mentioned are the aspirations of all of 
us. The question is whether you can, by universally getting into the fight, 
accomplish a peaceful result. We have just had one ‘‘war to end war” and 
there seems to be a demand for another, again in the name of peace. Mr. 
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Fenwick was just boiling with peaceful indignation. And it is boiling that 
causes the trouble in the world. Our very pacific friends who yearn to stran- 
gle “‘aggressors,” do not realize, I think, what that boiling leads to. They 
organize embargoes against “‘aggressors’’ whom they would pick at once, 
whereas historians take decades to establish such an alleged fact and then do 
not agree. These people would have us sacrifice a nation’s life and the 
treasure of the country in order to vindicate their view of who is right or 
wrong in a foreign war. It is a strange world. 

Professor Quincy WricHt. There is a very interesting book that came 
out a few months ago, by Sir John Fischer Williams, called International 
Change and International Peace. It points out that the great problem of law 
is to produce change by orderly processes. Mr. Borchard likes the situation 
before 1914. He does not want that changed. He evidently likes the re- 
sults which that situation led to in the latter part of 1914. I have a great 
deal of respect for the aspirations of Mr. Fenwick and Mr. Coudert. I think 
there were things that could be improved in the world of 1914, and that un- 
less we have the imagination to prevision possible improvements, we are 
never going to get any improvements. On the other hand, I admire the legal 
erudition of my friend, Mr. Hyde. I think we should preserve the conti- 
nuity of law; that if we can, we should get the changes which are desirable by 
orderly processes without a breach in the continuity of the law. 

It seems to me, and this point has been made by other speakers this 
evening, that the problem of neutrality is not a question of ancient rules of 
law having gone out of existence, but a question of new conditions having 
been created whereby the applicability of that law has been very greatly 
modified. I would like to call your attention to the fact that the law of 
neutrality has undergone changes in the past. I think Mr. Fenwick could 
have got a great deal of aid and comfort from the argument advanced on the 
conception of neutrality in a great book written three centuries ago by Hugo 
Grotius, who said that the duty of the neutral was to do nothing to strengthen 
the side whose cause is unjust or to hinder the side whose cause is just. 
That was the conception of neutrality in the time of Grotius. Let me also 
refer to the 13th Hague Convention of 1907, which codified the law of neu- 
tral obligations with respect to maritime law, and referred to a principle 
quite different from that of Grotius in its preamble, namely, the principle of 
impartiality. But I want particularly to emphasize the qualification which 
follows in the preamble, namely, that this duty of impartiality may be modi- 
fied in case the neutral finds it necessary in order to protect his own rights. 
A few years ago I used the word “partiality” in an address which I gave 
before this Society ! and my good friend Jessup did me the honor to use it 
later.2 That word first came to my attention fifteen years ago when I was 
working with Professor George Grafton Wilson in bringing together the ma- 
1 Proceedings, 1930, p. 86. 
2Am. Journ. Int. Law, Vol. 26 (1932), p. 793. 
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terials which were published by the Naval War College. We were bringing 
together the documents of the various states that were neutral in the World 
War. We found that a great many peculiar documents appeared in 1917 in 
which certain states modified their neutrality decrees in a discriminatory 
manner. I was making the index for those documents and I could not very 
well classify those under neutrality, but after a great deal of consultation, 
Professor Wilson and I hit upon the word “ partiality,’”’ and if you look in the 
index of the Naval War College publication for 1917, you will find there the 
world “partiality’”’ and reference to a dozen or so documents which mani- 
fested that situation. In some cases reliance was placed upon the provision 
in the preamble of the 13th Hague Convention, to which I referred. Certain 
of the governments not participating in the war had found that their own 
rights were being affected and, consequently, without entering into the war, 
they had modified their decrees, so that they would apply in a discrimina- 
tory manner against one of the belligerents. Perhaps I might go back to an 
earlier period and point to the American Non-Intercourse Acts of 1809 and 
1810, both of which proposed discriminatory conduct on the part of the 
United States in a war in which we were neutral, the Napoleonic War, in 
order to protect our rights. 

Such precedents as this suggest that we have a condition arising from 
the Kellogg Pact where the applicability of the ancient law of neutrality 
becomes very different. That pact makes it the right of every party that the 
others shall not go to war. Any one that goes to war is guilty of a wrong 
toward each party to the pact. Under the principles recognized in the pre- 
amble of the 13th Hague Convention, it becomes the right of each of those 
parties to discriminate in its application of neutrality with respect to the 
belligerents. That is the principle on which I think we can go. I entirely 
agree with Mr. Hyde that there must be an international procedure for 
giving this principle application. That is what the world is trying to work 
out. I think a great deal has been done, in the procedure developed with 
regard to the Far Eastern dispute during the last two years, to work out a 
method whereby violations of these great treaties can be determined. With 
the question of procedure being worked out, and the question of legal rights 
established, I think we may have some hope that we can maintain the 
continuity of the law without abandoning our aspirations for a peaceful 
world. 

The PresipenT. The next order of business is the election of the 
Committee on Nominations. 


ELECTION OF COMMITTEE ON NOMINATIONS 


Mr. CuarLes Henry Butuer. It is in order to nominate a committee 
on nominations of officers, and I will propose for that committee Mr. Green 
H. Hackworth, Professor James M. Callahan, Mr. Francis Dedk, Mr. Wil- 
liam C. Dennis, and Professor Karl F. Geiser. 
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Mr. Coupert. I second the nominations and move that the nomina- 
tions be closed. 

The Presipent. You have heard the nominations, seconded by Mr. 
Coudert. Are there further nominations? The Chairman hears none. All 
in favor of closing the nomination for the committee as proposed by Mr. 
Butler will say aye; opposed no. It is carried. 

Mr. Butter. I now move that the Secretary cast a single ballot for 
the five members nominated for the Committee on Nominations. 

(The motion was duly seconded, put, and carried. The SecreTary 
reported that he had cast the ballot as directed, and the Presipent declared 
the committee duly elected.) 

The PresipENT. Tomorrow morning the discussion of the same sub- 
jects will be continued. If it be the desire to continue now, the Chairman 
would be pleased to learn, and if not, the meeting for this evening is ad- 
journed. 

(Thereupon, at 10.40 o’clock p. m., the session adjourned to meet again 
at 10 o’clock a. m., Friday morning, April 28, 1933, at the Willard Hotel.) 





SECOND SESSION 
Friday, April 28, 1933, 10 o’clock a. m. 


The session was called to order at 10 o’clock a. m. by Dr. James BRown 
Scort, President. 

The PresipENT. Iam sure we must have been pleased with the meeting 
last night which was largely overflowing, and the discussion, I think, was 
even more overflowing than the audience. There is nothing more agreeable 
at these annual meetings than a difference of opinion, unless it be the expres- 
sion of the difference of opinion. It is through the give and take, the strik- 
ing of steel against the flint that the sparks fly, and that this little world of 
ours is illumined with a new and unexpected light. 

This morning we shall continue the discussion and I hope with the same 
results. Everybody with a view has a right to express it. This is still a 
country of free speech. The subject of last night was embargoes. The 
subject is continued this morning, and the first topic is ‘Embargo as a 
sanction of international law,” by Joseph P. Chamberlain, Professor of 
Public Law at Columbia University, an old member of the Society, and that 
means in time, not in years, a very great authority on what he is to speak on, 
and a dear friend of all good causes. I present Professor Chamberlain. 


EMBARGO AS A SANCTION OF INTERNATIONAL LAW 


By JosepH P. CHAMBERLAIN 


Professor of Public Law, Columbia University 


In discussing embargo as a sanction of international law, it is very easy 
to follow the primrose path of international politics rather than to keep to the 
stony way of the law. It is, in fact, impossible to separate entirely political 
considerations from those which are strictly legal. In international, as in 
ordinary business life, whether a particular sanction shall be used or not, is 
always a question of judgment rather than a question of law. It may well be 
that it will seem to the statesman or the business man unwise to press his legal 
rights or to use a particular means of enforcement of those rights, although he 
may be assured by his counsel that the sanction which he is considering is 
one which is authorized by the law and which he can pursué with no fear of 
being entangled in legal difficulties as a result of his action. Of much greater 
importance to the man of affairs, whether the affairs which he is directing be 
those of a nation or of a business enterprise, are the results which he can attain 
by the use of a particular method of securing advantages or forcing respect 
for his rights, than whether or not the action which he is thinking of is strictly 
within the bounds of the law. The rdéle of the lawyer, strictly speaking, is 
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not to direct the affairs of his client, but to advise that client as to the legal 
consequences of his actions and as to what he may do with no fear of being 
taken either before the bar of public opinion or the bar of an international 
tribunal of some kind for a breach of accepted international law. When the 
lawyer turns from this advice to advice on the policy which is to be followed, 
he ceases to be a lawyer and becomes a statesman. He ceases to deal with 
the law and deals with broad questions of policy and of national or interna- 
tional interest. 

This paper, however, deals as closely as the nature of the subject per- 
mits with the legal side of embargo as a sanction of international law, with 
as little incursion into the domain of policy as is compatible with discussion 
of the subject. 

The notion of a sanction of international law involves a breach of a 
right and the use of the embargo as a means of enforcing respect for that 
right or of securing reparation for it. This situation should be distinguished 
from the use of the embargo as accomplishing a political object, though even 
here the lawyer has a part to play in advising the statesman as to whether or 
not his use of an embargo will lay him open to the charge of having committed 
an infraction of international law, and therefore, of being liable to some form 
of penalty, as one of the considerations which the statesman must have in 
mind when he is determining whether or not it is to the interest of his country 
on the whole to lay the embargo. 

Embargo in its original sense means the detention of ships in the harbor 
of the state laying the embargo. An embargo may be laid against a ship 
and not against the goods, but if all ships are prohibited from sailing, it is 
obvious that there can be no export of goods; so Professor Hyde’s definition 
of embargo is accepted for this paper: 


“Embargo” is employed to describe generally the detention within 
the national domain of ships or other property otherwise likely to find 
their way to foreign territory. 

There will not be considered in this paper the case of an embargo for the pro- 
tection of the national vessels and property by preventing their falling into 
the hands of another country, or of holding them in another territory as a 
preliminary to an anticipated war, but only in the case where an embargo is 
used to exercise pressure against another state to prevent or secure redress 
for a wrong or a threatened wrong. An embargo applies only within the 
territory of the state, and does not interfere directly with transactions in other 
states or with acts done in the territory, even, of the state against which it is 
directed, nor does it interfere immediately with the commerce of third states. 
Its immediate effect is domestic, and it applies to persons and goods within 
territory over which the jurisdiction of the state is undoubted. A state, 
however, uses embargo as a sanction, not because of the effect produced in its 
own territory, but because of the effect produced abroad, in the hope that 


1 Charles Cheney Hyde, International Law, Vol. II, p. 182. 
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the effect will be sufficient to bring about some change in attitude on the part 
of the government of the country against which it is directed. 

In time of peace, and under customary international law, there would 
seem to be no reason why a nation could not make use of this economic 
weapon as a means of redress, either to stop a continuing series of wrongful 
acts or to secure reparation.2, There is no customary international law 
under which a state is compelled to permit trade with other states, so that the 
embargo could not be considered as a legal wrong committed against the state 
using it, however promptly might come an answer in the shape of some limi- 
tation on trade.® 

If, however, an embargo were in violation of a treaty of commerce, a 
different question would arise. If the treaty were limited to permitting trade 
to nationals of each party within the territory of the other on equal terms, a 
prohibition of export to a particular country, especially of specified goods, 
would not seem to be forbidden. The nationals of that country can still 
carry on business upon the same terms as the nationals of other countries. 
Furthermore, the contracting powers should not be assumed to have bartered 
away their right to control their own commerce or to agree that they will not 
limit trade in particular articles when it seems necessary to them. There 
may, however, be a specific agreement in a treaty of commerce not to impose 
any restriction or prohibition on goods exported to the territory of the other 
party, other than such as one imposed on goods exported to any other foreign 
country.4 The governments can scarcely be understood, by agreeing to this 
section, to have given up their right to prohibit or limit export or import by 
the exercise of a reasonable police power. An act of Congress forbids the 
export of certain narcotic drugs to countries which have not signed the 
Hague Narcotic Convention, and which have not put into force certain speci- 
fied requirements. This act, which makes effective an international police 
measure, intended to protect the countries from the narcotic evil, would not 
be superseded by the provision of that section, nor would it stand in the way 
of a government’s doing its duty under the new Narcotic Drugs Convention 
of 1931, and stopping export of drugs to a country under certain conditions 

2 The project of the American Institute of International Law on “Measures of Self- 
redress Short of War’”’ provides for embargo and non-intercourse, which is defined as: “Sus- 
pension of commercial intercourse with the country whose acts are the source of complaint, 
in order to secure a government and its citizens from treatment contrary to international 
law.” The embargo may either be pacific, which will only restrain the departure from the 
territory of the vessels of the country laying the embargo; or hostile, under which the ships 
or properties of a specified foreign nation are detained. Non-intercourse and pacific em- 
bargo are measures of a pacific, hostile embargo, of a coercive, nature. American Journal of 
International Law, Special Supplement, Vol. 20 (1926), p. 383. 

3 Hyde, op. cit., p. 182; Hall, International Law, 8th ed. §13, p. 66; ‘The Boycott in 
Foreign Affairs,” by Charles Cheney Hyde and Louis B. Wehle. A.J. J. L., Vol. 27 (1933), 
p. 1. 


‘Treaty between United States and Germany, Dec. 8, 1923. U. S. Treaty Series, No. 
725; A.J. I. L., Supp., Vol. 20 (1926), p. 4. 
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deemed necessary to protect an international interest and a national interest.® 
A prohibition, however, solely as a means of self-help would be only justifi- 
able, if at all, as a means of redress for a serious wrong. A procedure in- 
volving the breach of a treaty is not a commendable means of the sanction 
of a legal right unconnected with the treaty itself; and it would be very 
doubtful whether international lawyers should approve it. Only when no 
other means of self-help exists should there be recourse to a measure so dis- 
turbing to the principle of the sanctity of treaties, a cornerstone of the temple 
of international law. 

An embargo is, in practice, a very clumsy weapon and will probably 
rarely, if ever, be used in time of peace. In order to be effective as against 
another state, the embargo would have to be laid on goods which would them- 
selves be necessary for the economy of that state, but in modern times there 
are so very few states which have such a monopoly of any such article that 
an embargo on any articles could not do great harm, as the embargoed state 
could supply itself elsewhere. Furthermore, an embargo could easily be 
circumvented. The conspicuous product exported from the United States 
which might have a serious effect if embargoed, would be raw cotton. Sup- 
pose that a cotton embargo were laid against France, for instance; it would 
be easy enough for the American cotton merchant to ship his cotton to Liver- 
pool or Bremen instead of Havre, and for the French manufacturer to repair 
to either one of these great markets for his supply. An embargo laid against 
vessels going to either of the other countries, which had themselves done no 
harm, would not be justifiable, and it would be too difficult in peace time to 
require American shippers of cotton to give bond to assure the government 
that goods shipped would not find their way to the French mills. 

An embargo on the ships of another state in the harbors of the state 
embargoing, called a hostile embargo, has been resorted to as a reprisal and 
as means of pressure, but it again is a clumsy means of sanctioning interna- 
tional law, and is not apt to be much used in the future. An example of the 
authorization of a hostile embargo to enforce respect for the rights of the 
United States is contained in a statute passed in 1916 permitting the Presi- 
dent, during the existence of a war in which the United States is not engaged, 
to withhold clearance from one or more vessels of a belligerent country until 
it has ceased discrimination against American ships and citizens.® 

Quite of a different nature is the prohibition of import of goods of the 
offending country. This is an economic weapon which could be used with 
great effectiveness in many cases. A striking instance in the trade of the 
United States would be the application of an embargo to the silk trade between 
the United States and Japan. The Japanese silk trade supplies practically 
all the raw silk used in American mills, and about 80 per cent of the raw silk 
exported by Japan comes to the United States, making up 40 per cent of the 


5 Narcotic Import and Export Act. Code of Laws of U.S., Title 21, Ch. 6, §182. 
6 39 Statutes at Large, 799. 
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Japanese foreign trade. A prohibition of import would have a very serious 
effect in Japan, but it would also be strongly opposed in the United States. 
Since American mills receive practically their whole supply of raw material 
from Japan, since it would be practically impossible for them to supply 
themselves elsewhere, the consequences in this country would be so serious 
as to make it unlikely that this weapon would be used, except in case of great 
necessity. The menace of the stoppage of trade might be soon overcome. 
Cargoes of Japanese silk, instead of being landed at Seattle or San Fran- 
cisco, would be landed in London or Hamburg and reshipped as English or 
German property in English or German ships. It would bring the United 
States into serious conflict with the other countries to attempt to forbid the 
importation of silk from England or Germany into the United States. 

There are other cases in which such a prohibition might be effective. 
We could prohibit the import of pulpwood from Canada, for instance, and 
supply ourselves from European, and particularly, Russian, forests. Even 
if American investors in Canadian mills might be among the chief sufferers, 
the Canadian industry would be ruined, temporarily, at least. However, if 
such an embargo became effective, it would be almost certain to be answered 
by a prohibition of American goods, and a trade war would soon be in 
progress. A trade war, however, is a no more satisfactory means of redress- 
ing a wrong or doing justice than is any other kind of war. Very quickly the 
original wrong would be forgotten, the economically stronger of the two 
nations would be able to force its will upon the other, and in the negotiations 
for resumption of commercial relations there would probably be little atten- 
tion paid to the original wrong. So serious and far-reaching a result would 
justify the embargo only rarely if the rule were applied that the sanction 
should be in proportion to the provocation and not be in excess of what is 
needed to attain redress.” 

Furthermore, international trade is not so confined but that a trade war, 
or even an extensive prohibition of import by one state of goods from an- 
other, will have repercussions on third states. It may be that if State A pro- 
hibits the import of goods from State B and thereby throws its commerce 
into confusion, State B will be unable to pay for goods which it has bought 
or intends to buy from State C with the money coming from its transactions 
in State A, and State C will be a sufferer. 

Thus the use of the economic weapon as a sanction for wrongs or fancied 
wrongs is dangerous and is apt to lead to all sorts of implications. World 
trade at the present time needs the greatest possible tranquillity, and if the 
use of the economic weapon leading to a trade war were to become frequent, 
it is obvious that a conference to limit economic armament might crowd the 
present disarmament conference off the front page. 

A state of war brings about a very different situation. It imposes at 
once the strict obligations of belligerency and neutrality which must be 


7 Hall, op. cit., p. 434. 
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taken into consideration in estimating the right to apply an embargo, and 
the conditions under which the embargo as a sanction of the law of nations 
may be applied. Washington, in his first proclamation of neutrality, de- 
clared that the United States should “with sincerity and good faith adopt and 
pursue a conduct friendly and impartial toward the belligerent powers.” 
Oppenheim defines neutrality “as the attitude of impartiality adopted by 
third states towards belligerents and recognized by belligerents, such attitude 
creating rights and duties between the impartial states and the belligerents. 
. . . Since neutrality is an attitude of impartiality, it excludes such assist- 
ance and succour to one of the belligerents as is detrimental to the other, and, 
further, such injuries to the one as benefit the other.” § 

In its preamble, the Hague Convention XIII recites that it is an admitted 
duty of neutral powers to apply the rules of neutrality impartially to the 
several belligerents. The Hague Convention V (Respecting the Rights and 
Duties of Neutral Powers and Persons in Case of War on Land, October 18, 
1907) provides in Article 7 that: “A neutral power is not called upon to 
prevent the export or transport, on behalf of one or other of the belligerents, 
of arms, munitions of war, or, in general, of anything which can be of use to 
an army or a fleet,” and in Article 9 that: “Every measure of restriction or 
prohibition taken by a neutral power in regard to the matters referred to in 
Articles 7 . . . must be impartially applied by it to both belligerents.” 

Obviously an embargo against one of the belligerents would be a viola- 
tion of neutral duty, unless in a special case it would be exempted. An 
embargo against both powers, if laid at the commencement of a war, would 
not be open to the same objection. If, however, an embargo even against 
both powers is laid during a war, it will almost certainly have unequal effects 
on the two belligerents. Had the United States, for example, during the 
World War, while she was at peace, laid an embargo on all belligerents, the 
act would have affected only one of the groups and would have affected that 
side sorely. Replying to protests from the German and Austro-Hungarian 
Governments against the continued supply of arms to the Allies as unneutral 
in view of the changed conditions, and asking this government to close its 
markets, Secretaries Bryan and Lansing maintained that it would be un- 
neutral to change the rule of allowing everyone equal access to American 
markets, for a rule forbidding to all the shipment of arms from the territory 
of the United States. Mr. Lansing, after an argument in favor of the prin- 
ciple of freely permitting sales to both warring countries, quoted the Hague 
Convention XIII of 1907 as supporting his position: “These rules of neu- 
trality should not, in principle, be altered, in the course of the war, by a 
neutral power, except in a case where experience has shown the necessity for 
such change for the protection of the rights of that power.”® An answer 


8 Oppenheim, International Law, 3rd ed., 1921, p. 400. 
® Mr. Lansing, Secretary of State, to Mr. Penfield, Ambassador to Austria-Hungary, 
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might be made to this point that there is no obligation on the part of a neutral 
to permit either belligerent to buy arms in its territory, and that in fact the 
traffic of arms itself is unlawful internationally, since a belligerent may 
freely capture contraband. If this be so, would not a neutral be entitled to 
lay an embargo on arms or munitions applying to all belligerents and thus 
stop the internationally illegal traffic of its nationals? 

The duty of even-handed neutrality is owing only to a belligerent which 
observes its duties toward a neutral, and a neutral as a means of self-help 
against a law-breaking belligerent may take steps which would otherwise be 
a breach of neutrality. The Hague Convention cited by Mr. Lansing, in pro- 
viding that rules should not be altered by a neutral power during a war, 
excepted the case where experience has shown the necessity of a change “ for 
the protection of the rights of that power.” If, therefore, a belligerent 
breaks the law toward the neutral, the neutral may declare an embargo 
against the belligerent as a sanction and will not be liable to be charged with 
an illegal proceeding. Such an embargo might well prove an effective means 
of bringing a recalcitrant belligerent back into the straight and narrow path 
of law obedience and of compelling compensation for the wrong already done. 
It should cease, however, as soon as this result was achieved and the lawful 
status of belligerent and neutral had been restored. The effectiveness of 
such an embargo will depend on the circumstances. In the midst of the 
World War in 1915 or 1916, it was of great importance to the sea powers to 
continue their supply of munitions from the United States. Had this coun- 
try embargoed munitions, the course of the war might have been changed. 
In a minor war, in which most or all of the munitions-making countries were 
neutral, an embargo by one would only throw more business to the others 
and would have little or no effect on the fortunes of the belligerent against 
which the embargo was directed. 

Economic means of pressure were employed by the United States dur- 
ing the wars of the French Revolution and Empire. Shortly after Wash- 
ington’s proclamation of neutrality, a series of measures were taken against 
the war powers. “By a joint resolution of Congress of March 26, 1794, an 
embargo was laid for thirty days on all ships and vessels in ports of the 
United States bound for any foreign port or place. The immediate cause 
was the British order in council of Nov. 6, 1793, and a reported hostile speech 
by Lord Dorchester to the Indian tribes which were in hostility with the 
United States. It was expected that the measure would lead to a restriction 
of the supply of provisions of the British fleet in the West Indies, though the 
letter of the act operated equally against the French. . . . By a resolution 
of April 18, 1794, the embargo was extended to May 25, 1794. On April 7, 
1794, a resolution was introduced in Congress to suspend intercourse with 
Great Britain in British productions, but when Jay’s mission to England was 





with reference to arms trade with belligerents, Aug. 12, 1915, in “The Future of Neutrality,”’ 
by Quincy Wright. International Conciliation, No. 242, Sept., 1928, p. 396. 
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announced it was dropped. For the same reason the Act of June 4, 1794, 
which was to remain in force till fifteen days after the commencement of the 
next session of Congress, and by which the President was authorized to lay 
an embargo whenever in his opinion the public safety should require it, 
remained unexecuted. “By an Act of May 22, 1794, however, the exporta- 
tion of munitions of war was prohibited for a year, and their importation free 
of duty was authorized for two years.” 1° 

These measures were continued in the Non-Intercourse Acts beginning 
in 1809. A statute of that year provided “that the President of the United 
States be, and he hereby is authorized, in case either France or Great Britain 
shall so revoke or modify her edicts, as that they shall cease to violate the 
neutral commerce of the United States, to declare the same by proclamation; 
after which the trade suspended by this act and the act laying an embargo, 
etc., may be renewed with the nation so doing.” By the Act of May 1, 1810, 
the act was extended and on the 2nd of November, 1810, the President pro- 
claimed that France had revoked or modified her edicts, so that the prohibi- 
tion no longer applied against her, but only against Great Britain. Subse- 
quently the Act of March 2, 1811, expressly said that if Great Britain revoked 
or modified her edicts, the President should declare the same by proclama- 
tion, but until such proclamation the Act of 1809 forbidding import should 
go into force and be immediately carried out against Great Britain, her 
colonies and dependencies.11 Evidently the United States Government con- 
sidered that it was authorized in using the sanction of non-intercourse against 
a belligerent which violated its neutral rights, and that the sanction might be 
employed against all law-breakers or against only that one which was com- 
mitting the wrong. 

Following this same line, Congress in 1915 authorized the President 
during “a war in which the United States is not engaged,” to take against 
any of the belligerents unfairly treating American commerce or ships, meas- 
ures which might seriously hamper that country in the war.12 The act was in 
terms general, but it authorized the President in his proclamation to put it 
into force as against only that country which was committing a breach of 
the rights of the United States, and thus in effect he was authorized to pro- 
ceed against one belligerent to its disadvantage. 

Since the World War, there has been a vigorous advocacy of economic 
sanctions as a means of preventing or of stopping the international evil of 
war. The interest of the separate states and of the world is held to be in- 
volved in the preservation of peace, and sanctions, or the threat of sanctions, 
such as the embargo, should be used in peace time as a preventive measure, 
or in war to arrest hostilities and restore the disturbed world order. This 
presents a different case than that which arises where a single state is protect- 
ing its individual rights. There is a general international interest involved, 


10 Moore, International Law Digest, Vol. VII, p. 142, §1098. 
Brig Aurora, 7 Cranch, 382. 12 39 Statutes at Large, 799. 
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and there should be a method of determining whether that general interest 
is threatened or how it could be best safeguarded. This method should pro- 
vide for a conference of the countries to examine the questions together and 
to decide only after hearing all parties. If a general agreement could be 
reached, then the best means of preventing war or of restoring peace should 
be determined, and the states left free to apply all or part of such means. 
Embargoes would have to be laid by each state separately, but if action had 
been preceded by a conference, it would at least be taken by the states in 
accord with one another and following a general policy, without which action 
would rarely be effective. For example, if the governments should agree on 
embargoing munitions of war, the actual conditions in different situations 
must be considered. Except in a war involving the greater part of Europe, 
there would be several states in that continent, as well as on the American, 
which could furnish large quantities of munitions. Refusal by one govern- 
ment then, to permit export of munitions would merely throw business to 
other countries and would have no other effect than to produce irritation in 
the embargoed state and among manufacturers of the state laying the em- 
bargo, who would see orders destined for their factories, go abroad. If 
further action is to be taken, perhaps the embargo to be extended in other 
fields of commerce, it would again be necessary that the important commer- 
cial nations confer on further steps, which would not press too hard on any 
one of them, and be so timed as to produce the greatest possible effect toward 
the restoration or preservation of peace. 

In this paper there has not been discussed the embargo under the provi- 
sions of the League of Nations. Article 16 as the sanction of the obligations 
of members of the League to submit their disputes to arbitration, the Perma- 
nent Court, the Council or the Assembly, involves “the severance of all 
trade or financial relations, the prohibition of all intercourse between their 
nationals and the nationals of the covenant-breaking state, and the preven- 
tion of all financial, commercial or personal intercourse between the nationals 
of the covenant-breaking state and the nationals of any other state, whether 
a member of the League or not.” The severity of this measure makes it dif- 
ficult to induce the nations to apply it, particularly as its consequences will 
affect different countries very unevenly and it will not be easy to assure the 
different members of the League that the other members are carrying out 
Article 16 loyally.4* Article 16, furthermore, only applies if “any member 
of the League resort to war.” In international life, as in ordinary business 
or social life, “an ounce of prevention is worth a pound of cure,” and an 
embargo may be of much more effect if it is applied before the countries have 
actually gone to the extent of resorting to war. This will be particularly 
true if the embargo is by steps and is not a complete break of all trade and 
financial relations as is prescribed by Article 16. 


8 See “Practicable Sanctions,” by John Foster Dulles, in Boycotts and Peace, Report 
of the Committee on Economic Sanctions, Chap. 3, p. 17. 
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If Article 16 is applied against a nation resorting to war, the country 
applying the embargo would not be open to any charge of illegal action or a 
failure to observe the duties of neutrality. Article 16 is a contract between 
the countries signing the Covenant, under which each one of them agrees 
that if it commits the specified breaches it will suffer the sanctions to be 
applied. This agreement is made to apply in the event of war and to affect 
the duties of countries not directly engaged in the war, so that no member of 
the League can legally object to the application to it of Article 16, although 
the embargo is not applied to its enemy, which has not committed a breach of 
the Covenant. The country applying the sanction, however, takes the re- 
sponsibility of establishing the breach as a basis for its action. As, however, 
no country is apt to proceed under Article 16 until the Council has met and 
decided that there was a breach, it is unlikely that there will be any difficulty 
on that score before the public opinion of the world, or before any interna- 
tional tribunal on a claim for an indemnity for breach of neutrality. Even 
if it be held that action of the Council must be unanimous and that this 
unanimity could be prevented by opposition of the country which has gone 
to war, nevertheless a decision by the whole Council, except that country, 
would be very persuasive, if not convincing evidence of the breach. 

Another method by which the League can take action would be under Ar- 
ticle 11, authorizing the League to “take any action that may be deemed wise 
and effectual to safeguard the peace of nations” in the event of war or threat 
of war. Action under this article has the great advantage over Article 16 in 
that it looks to preventive action even before war has broken out, and 
the Council may recommend to members of the League that they lay against 
an offending country, before war begins, a progressive embargo, beginning 
with munitions of war. Similar action may also be taken by the Council in 
case war has begun. The weakness, however, of Article 11 is in the assump- 
tion that unanimous action would be needed, including that of the countries 
involved, who, even though not members of the Council, might be summoned 
to send representatives to the meeting. If, either by change in the Covenant 
or by an opinion of the Permament Court, it could be held that the Council 
could disregard the vote of the countries immediately concerned, or the country 
against which action was contemplated, so that the Council could effectively 
advise the embargo, there would seem to be at least a very strong argument 
in support of a thesis that a country acting under the advice of the Council 
for the supreme object of maintaining the peace of the world, could not be 
looked upon as acting unneutrally so as to subject it to penalty, but it could 
be argued that this would follow from the effect that the signatories of the 
Covenant had, as one of their principal objects, the preservation of the peace 
of the world, so that they could scarcely be criticized, and certainly could not 
be penalized, for adopting against one another those measures recommended 
by their own chosen authority, the Council, for the purpose of securing the 
very object for which they had signed the Covenant. 
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The United States, not being a member of the League, would not share 
in the machinery of the Covenant or have its protection in laying an embargo 
against a belligerent. If, however, before laying that embargo, the United 
States had taken part in a conference of the powers, even though informal, 
at which an opportunity had been afforded to the belligerents to present their 
arguments, and if at that conference it was agreed by the states representing 
the weight of opinion in the world, that an embargo should be laid against 
one or both of the belligerents, and if the other nations concerned took the 
same action, there would seem little danger that the United States would 
suffer as a law-breaker. The situation, however, would be perfectly clear if 
there were a convention by which the countries which have signed the Kellogg 
Pact agreed that they would meet, whenever there was a war or threatened 
war, either singly, or League members through their delegated authority, the 
Council, and advise upon what action should be taken to restore peace. If 
the convention contained a provision that any state adopting the recommen- 
dations, approved without counting the vote of the state directly concerned, 
should be considered as acting lawfully, there would seem to be no legal objec- 
tion to its embargo. The conference should have no right to bind any of the 
conferring states, but simply to settle upon what should be done, each state 
thereafter making up its own mind as to whether it would follow the recom- 
mendation. If it did, there could be no question of illegality in its action. 
Furthermore, as no one state would lay the embargo unless it knew that 
similar steps would be taken by others, an effective means of bringing pres- 
sure upon one or both belligerents would be assured, and there would be a fair 
chance of bringing the public opinion of all the states, not of a group or of 
individual states, acting separately, to prevent a war, or if it had begun, to 
stop it. 

As in the case of Council action under Article 11, the chief value of such 
a conference would be preventive. It should also be considered that the pre- 
ventive action of this procedure would take place before war had begun. An 
embargo laid during peace, on recommendation of this conference, would not 
be concerned with neutrality, but would be governed by the considerations 
applying to any such action between states at peace. 

An embargo against a belligerent might have the effect either of causing 
the belligerent to make war upon the state embargoing, or make reprisals in 
its turn, or bring an action for damages against it for a breach of neutrality. 
An act of war is an act of high policy; it risks in the highest degree the future 
of the state, perhaps its life; it is and will never be taken by a government 
without serious consideration. If an embargo on arms and munitions of 
war were imposed by a large number of states, as a result of the reeommenda- 
tion of a conference, though each acted individually, it would seem very un- 
likely that the state against which it was directed would choose to add any 
one or all of them to its enemies. No state is likely to add to its enemies 
simply to remedy a breach of law; it must have a very important material 
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reason. It would doa belligerent no good to declare war against the embargo- 
ing nations; it would not as a result gain access to their markets for weapons, 
but would be shut off from all commerce with them, which might deprive it of 
a large part of the means for carrying on the war and threaten the course of its 
trade after peace had been restored. 

If an embargo should be considered a breach of neutrality, it is interest- 
ing to speculate on what would be the measure of damages. Would an inter- 
national tribunal assess against the neutral state damages for the general 
injury done to the belligerent in the course of the war, or would it limit the 
damage to the loss that could be proved as directly resulting from the em- 
bargo? The court in the Alabama Case limited the amount of damages to 
the actual losses caused by the captures of the Alabama,'* and refused to 
allow the claim of the United States for the expense of the pursuit of the 
cruiser or for the more general claim for the effect of her operations on the 
lengthening of the war. It might well be hard to prove losses under this 
rule, particularly if the embargo were limited to munitions of war. It would 
be the duty of the neutral under the common law to lay the embargo equally 
at the same time against both belligerents, so that no advantage could accrue 
to either one. The duty of the neutral is to take the same measures against 
both, so that an act, such as an embargo of arms, even though licit in itself, 
would become illegal if it were applied against only one of the parties. A 
loss might be proved, therefore, in respect to contracts under way in the 
country laying the embargo, especially if such munitions had been already 
paid for, and there might also be a claim for damages in respect to munitions 


14JIn the Alabama Claims Case: “The United States demanded compensation for the 
following classes of losses and expenditures, so far as they grew out of the acts of the cruisers, 
viz: 1. ‘Direct losses growing out of the destruction of vessels and their cargoes.’ 2. ‘The 
national expenditures in the pursuit of those cruisers.’ 3. ‘The loss in the transfer of the 
American Commercial Marine to the British flag.’ 4. ‘The enhanced payments of insur- 
ance.’ 5. ‘The prolongation of the war, and the addition of a large sum to the cost of the 
war and the suppression of the rebellion.’ It was denied by Great Britain that a submission 
of all the claims to arbitration carried with it the right of the arbitrators to take into con- 
sideration all the elements of loss, and it was insisted that the tribunal had no right, under 
the terms of the treaty, to take classes three, four, and five into consideration in its estimate 
of damages. The United States denied this proposition, and contended that the tribunal 
was invested with power to decide the question of the extent of its jurisdiction. The tri- 
bunal, without deciding that question, held that ‘these claims do not constitute, upon the 
principles of international law applicable to such cases, good foundation for an award of 
compensation or computation of damages between nations, and should, upon such principles, 
be wholly excluded from the consideration of the Tribunal, in making its award, even if there 
were no disagreement between the two Governments as to the competency of the Tribunal to 
decide thereon.’ And in regard to the second of the above items of loss, the Tribunal, in its 
award, decided thus: ‘Whereas, so far as relates to the particulars of the indemnity claimed 
by the United States, the costs of pursuit of the Confederate cruisers are not, in the judgment 
of the Tribunal, properly distinguishable from the general expenses of the war, carried on by 
the United States: The Tribunal is therefore of opinion, by a majority of three to two voices, 
that there is no ground for awarding to the United States any sum by way of indemnity 
under this head.’” Moore, Digest, Vol. VI, p. 999. 








78 


sent to the other belligerent for injuries which could be clearly traced back 
to those particular munitions. This proof would not be easy in the last case, 
and the amount involved in the first would probably be inconsiderable. The 
force of the Alabama decision in preventing damages for general injury 
would, furthermore, seem greatly strengthened if the court could be shown 
that both countries involved were parties to the Pact of Paris, that that coun- 
try against which the embargo was laid had broken the Pact, and, further- 
more, that the action was taken, not for a private interest of the country 
laying the embargo, but for the protection of the peace of the world and in 
accordance with the expressed judgment of the world. 


The Presipent. The discussion will be continued with the paper on 
“Intervention as a sanction of international law,” by Ellen D. Ellis, Pro- 
fessor of Political Science, Mount Holyoke College. 


INTERVENTION AS A SANCTION OF INTERNATIONAL LAW 


By Exten D. ELis 
Professor of Political Science, Mount Holyoke College 


Intervention is a term with respect to which there has been little con- 
sistent usage in international law. While the difficulties of the text-writers 
and others have had to do especially with the question of its legality, much 
of the difference of opinion on that point has resulted from a lack of agree- 
ment as to the nature of intervention itself. In the well-known memo- 
randum of the Solicitor of the Department of State,! Mr. Clark attributes 
the confusion in the main to the failure to distinguish between “intervention” 
and “interposition,” a distinction which he bases chiefly on the position taken 
in the matter by the Department of State, and more particularly on the 
interpretation of that position in the International Law Digest of Judge 
Moore; although he believes that he finds justification for it also in the com- 
mentaries of Bluntschli, Bonfils, Pradier-Fodéré and Hall.2 Since Mr. Clark 
wrote, it may be added, this distinction has found especial recognition in the 
monograph of Professor Borchard on the Diplomatic Protection of Citizens 
Abroad, and in the volumes of Professor Hyde, and is reflected, if I understand 
it rightly, in the differentiation made by Professor Stowell between interven- 
tion and the “vicarious enforcement of international law.” 

Intervention proper, or political intervention, is defined by Mr. Clark as 
interference “by one power in the local political affairs of another power,’”® 
such interference involving always the use or threat of force, and being di- 
rected by one state against the government of the other without the latter’s 


1 Clark, J. R., Jr., Solicitor for the Department of State, Right to protect citizens in 
foreign countries by landing forces. U.S. Government Printing Office, 1929, p. 25. 
2 Tbid., p. 24 et seq. 3 Tbid., p. 24. 
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consent. To certain other forms of interference, lying beyond, or this side of, 
political intervention, Mr. Clark, and others who follow the Department of 
State, give the name non-political intervention, or interposition, including 
both diplomatic interposition and interposition proper. It is this form of 
interference that the American government claims in almost all instances to 
have undertaken in Latin America. Interposition has, according to Mr. 
Clark, “no political purpose whatsoever, being designed merely to protect 
citizens where the local government is either unable or unwilling to give such 
protection, the internal policies of the affected government being of no con- 
cern whatsoever to the interposing power save as they affect the protection 
and security of its citizens and their property.’”’* 

While acknowledging the great service rendered by those who have thus 
insisted upon the distinction between intervention proper and interposition, I 
shall in this paper have in mind intervention in the broader inclusive sense, 
including also, I may add, both internal and external intervention. There is, 
in the first place, an element or suggestion of sanction in both political 
and non-political interference. In non-political interposition the object 
usually is, to quote Mr. Borchard, to “provide a sanction for the individual 
rights of a citizen,”® where local sanction fails, whereas in political inter- 
vention there is an effort to bring coercive pressure directly to bear on 
the state concerned. That, moreover, interposition and intervention have 
fundamentally much in common is acknowledged by both Mr. Borchard and 
Mr. Clark.® 

The term sanction is one strangely unknown to the index of the usual 
international law text. It appears, however, in the usual text-book discus- 
sion of the nature of international law, and of the question as to whether in- 
ternational law constitutes a branch of true law or not. In this connection, 
the sanction claimed for international law is, in general, that of a public 
opinion which recognizes its rules as legally binding on the members of the 
society of nations. 

The word sanction is, however, sometimes used to indicate action taken 
by one state against another which has injured it, or by a state or group of 
states who for some reason may see fit to come to the assistance of an injured 
state, or in some other way to avenge a breach of international law, or a 
disturbance of the established order. This usage is, for example, adopted by 
Professor Lingelbach in his study of “Intervention in Europe.” “There 
are,” he says, “(for international law) no regularly appointed tribunals and 


‘Clark, J. R., Jr., op. cit., p. 25. 

5 Borchard, E. M., The Diplomatic Protection of Citizens Abroad, New York, 1928, p. 
442. 

6 “While such action,” writes Mr. Borchard, referring to interposition, “has generally 
been necessary under the circumstances, and while it cannot be considered political interven- 
tion, it is nevertheless an impeachment of the effective sovereignty of the country occupied.” 
Tbid., p. 449. See also address of Mr. Root, American Journal of International Law, Vol. 4 
(1910), pp. 520-521. 
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agencies to impose sanctions and to enforce obedience. There is no or- 
ganized authority. Nevertheless there is a sanction which though less cer- 
tain and less favorable to a just determination, is still possessed of all the 
force which national political organization can give. This sanction, owing 
to the absence of organized authority, depends on the political power of the 
individual nation or nations, which is set in motion for the enforcement of 
international law. In other words, the work of police must be done by mem- 
bers of the community who are able to enforce the rules.”7 

From many points of view, such action as is here described seems more 
nearly related to self-help than to sanction. A sanction, properly so-called, 
must not only, as Mr. Hyde pointed out last evening, come after some sort of 
judicial process for determining the guilt and the guilty in the given case, 
but must also in itself represent in some form the authority and power of the 
collectivity of which the individual state or person is a member, and must in 
that sense be stronger than any power that can ordinarily be opposed to it. 
It must, in short, possess sufficient strength or authority to enable it to 
operate in a preventive as well as in a punitive way. The characteristic in 
common between the action referred to above and sanction, lies in the fact 
that in the absence of any centrally organized measures of coercion, it has 
constituted a means, and a means at times external to the parties immediately 
concerned, for the enforcement of international law and the protection of 
rights. “In the necessary absence of a central authority for the enforcement 
of the law of nations,” says Oppenheim, “the states have to take the law into 
their own hands. Self-help and intervention on the part of other states which 
sympathize with the wronged one, are the means by which the rules of the 
Law of Nations can be, and actually are enforced.” ® 

Although, however, intervention is thus more properly considered a 
means of self-help than of sanction, of the various forms of international 
pressure under consideration at these meetings, it is perhaps most nearly 
akin to sanction as ordinarily conceived in municipal law, where we find the 
term chiefly used. History, it is true, “speaks with a medley of discordant 
voices”® on the subject of intervention. And yet, through the confusion of 
motive and of practice, and even where it has been most abused and where 
its legality is most dim, there may be detected in intervention a germ as it 
were of international organization, and a real striving for a sanction in the 
international world. 

The fact stressed by most international jurists that while intervention 
is under some circumstances a right, but under no circumstances a duty, is 


7 Lingelbach, W. E., “The Doctrine and Practice of Intervention in Europe,” Annals of 
the American Academy of Political and Social Science, Vol. XVI, 1900, p.26. “By Sanction 
is meant both the penalty and the power necessary toenforce. The three essential elements 
being the rule, the obligation and the sanction,’ also p. 26. 


§ Oppenheim, L., International Law, Vol. 1, London, 1912, p. 13. 
® Lawrence, T. J., The Principles of International Law, 7th ed., Boston, 1923, p. 121. 
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bound up with perhaps the most significant point in common between inter- 
vention and sanction. For to emphasize this is only another way of calling 
attention to the fact that intervention lies too in that twilight zone between 
the political and the legal which sanction occupies, or that, as is so generally 
acknowledged, it “is de facto a matter of policy, just like war.’’?° 

Beyond this, however, there are many things in common between inter- 
vention and sanction as ordinarily understood. In the first place, and most 
obviously, intervention involves the threat or display or the actual use of 
force. Bonfils-Fauchille finds the true essence, even of “diplomatic inter- 
vention,” in its threatening, and its consequently imperative character,“ and 
Oppenheim declares that “intervention is always dictatorial interference, not 
interference pure and simple.”!* WNon-political intervention is undertaken 
in general “to provide a sanction” for the rights of citizens of the interven- 
ing state; and political intervention, when its object is to hinder a state 
from wrongdoing or to punish the wrongdoer, partakes of the very essence of 
sanction itself.1* The injection into such a situation, moreover, of a state 
or states not immediately a party or parties to the incident, marks an im- 
portant step in the development of something like the objective sanction of 
municipal law, indicating as it does, the recognition of a public concern for 
the maintenance of law and order in the community of nations. 

It is, further, of great significance for the present study that states have 
under some circumstances found it not only possible but advantageous to 
act collectively in applying intervention, especially political intervention; 
that indeed this has been more true of such intervention than of any other 
form of international activity except war itself. It is not necessary to re- 
hearse here the program of the Holy Alliance nor the practice of the Concert 
of Europe. It is taken for granted that those present have in mind at least 
the most important interventions of the nineteenth and early twentieth cen- 
turies. Suffice it to point out in part for the purpose of averting the “sus- 
picion of unworthy motives,’** in part for the maintenance of the balance 
of power among the greater nations concerned, as well as in Europe at large, 
and in part for the strength that comes through concerted action, these com- 
binations resorted to collective intervention to secure their ends. This prin- 
ciple of collectivity thus applied to the practice of intervention, although the 
states applying it did not represent the Society of Nations as a whole, nor, 
in all cases, the rules enforced, the generally recognized principles of interna- 
tional law, gave to such intervention much of the character of a veritable 
sanction. For international.interference was thereby undertaken by groups 
of states which prescribed regulations for individual states, and possessed 


10 Oppenheim, op. cit., I, p. 195. 
11 Fauchille, Paul, Traité de droit international public, Paris, 1921-1926, I, p. 539 et seq. 
12 Oppenheim, op. cit., I, p. 189. 

13 Cf, Hall, W. E., International Law, 8th ed., Oxford University Press, 1924, p. 65. 

14 Fagleton, Clyde, International Government, New York, 1932, p. 71. 
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in many instances the power effectively to carry them through. And I may 
add that such intervention to maintain the balance of power is one of the 
forms most generally recognized as legal, from the point of view of accepted 
custom, by text-writers on international law. 

The Concert of Europe was sometimes successful in its intervention and 
sometimes not. Yet, whether successful or unsuccessful in the isolated case, 
the movement as a whole must be interpreted as a phase of the development of 
international organization, as is recognized, I think, by Professor Dickinson 
in his Equality of States in International Law, when he declares that, al- 
though the record of the European Concert was “stained by intrigue, dis- 
sension, and incapacity for compromising rival jealousies and ambitions,” 
and although “its final failure (in the Near East) . . . was the prelude to 
European War,” it represents a highly significant “experiment in interna- 
tional control.’ 45 

It is in this character of a rudimentary “supernational authority,” to 
quote Mr. Dickinson again, “operating by means of international guarantees 
and intervention to check disorder after it had become acute’’!® that the 
Concert of Europe is of significance for this study, because, as has been in- 
dicated above, the collective intervention undertaken in its name assumed 
something of the nature of a genuine sanction. Such intervention was, how- 
ever, even when effective, still lacking in some of the characteristics of a real 
judicial sanction, since those undertaking it represented only a part of the 
Society of Nations, and, more importantly, since its application depended, in 
the last analysis, on the individual judgment and discretion of the Great 
Powers, as seen especially in the case of England, rather than on the judicial 
determination of a single supra-national authority. The interference of 
the United States in the countries of the Western Hemisphere, also, although 
usually successful in enforcing claims, would seem, when viewed in its rela- 
tion to the community of nations as a whole, to have had little of the char- 
acter of true sanction, and to have been much more obviously a matter of 
self-help. 

That, however, before the close of the World War there was already in 
existence the conception of a collective political intervention definitely en- 
visaged as a sanction, and intended to be more definitely such by virtue of 
its wider universality, is seen in the history of the American “ League to En- 
force Peace.” The recent volumes of Mr. Latané1’ trace the development 
of this idea, and show, also, that similar ideas were then germinating in many 
of the countries that the American League approached. At the Peace Con- 
ference at Paris it was taken for granted that sanctions should be included in 


18 Dickinson, E. D., The Equality of States in International Law, Harvard University 
Press, 1920, p. 305. 


6 Thid., pp. 292, 293. 
17 Development of the League of Nations Idea. Documents and Correspondence of 
Theodore Marburg. Edited by John H. Latané, 2 vols., New York, 1932. 
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the plan for any League of Nations that should be set up by the Treaties. 
Mr. Hunter Miller tells us that the “broad principle of sanctions received 
unanimous assent (in the Commission on the League of Nations), there 
being no discussion at all of the fundamental question;”+* and this is borne 
out by the provisions for sanction in the various plans presented. Some of 
these plans, moreover, carried the idea of sanctions one step further than it 
had previously been carried, in that, whereas their authors proposed that 
ultimate discretion with regard to the application of political intervention 
should still be left to the individual member states, a right to make sugges- 
tions for such application, and even, in some cases, the right of independent 
action was to be vested in the central organizations for which they respec- 
tively provided. And it was such a plan that was finally embodied in Ar- 
ticles 10, 11, 16, and 17 of the Covenant. 

These articles do not call for quotation here. It will be sufficient to 
establish their relation to the principle and practice of intervention as de- 
veloped in this paper. 

In the first place, it may be pointed out that the League of Nations 
Covenant provides for political intervention only in certain cases. These 
cases are, external aggression against the territorial integrity and existing 
political independence of a League member, as in Article 10; a war or threat 
of war from whatever source, as in Article 11; a resort to war by a member 
of the League in disregard of the Covenant agreements for peaceful settle- 
ment, as in Article XVI; and a resort to war by a non-League member in 
dispute with a member, which non-member, having been invited to accept the 
obligations of membership for the purposes of such a dispute, refuses to 
accept such obligations, as in Article 17. For other cases, 7.e., for disputes 
which may arise out of the ordinary failure to fulfill international obliga- 
tions, only the methods of diplomacy, and of mediation, arbitration, or 
judicial settlement are provided. 

The League of Nations is possessed, however, under the Covenant and 
under certain other post-war settlements, of the power of interference in a 
somewhat new form, which seems to lie midway between political and non- 
political intervention, and while taking on something of the characteristics 
of each, yet to be different from both. I refer to the functions of the League 
under Articles 3, 4, and 15 of the Covenant, and under the minorities agree- 
ments, and the arrangements for mandates. For the action of the League 
here indicated, the term intervention is frequently used.!® Such activities 
on the part of the League of Nations represent, however, in reality, a form of 
international codperation, which under some circumstances takes on the as- 
pect of international assistance, and under others either that of international 
administration, or that of the performance of a quasi-judicial function, rather 


18 Miller, David Hunter, The Drafting of the Covenant, 2 vols, New York, 1928. 
I, p. 180. 


19 Cf. Bonfils-Fauchille, op. cit., I, p. 663, and Oppenheim, op. cit., I, p. 269. 
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than of intervention as that term has been generally understood. It is to be 
expected that as time goes on their true character in relation to international 
organization will more clearly appear. 

For the political intervention of the League of Nations various arrange- 
ments are made. Articles 10 and 16 contain provisions for collective action 
at the discretion and on the initiative of the individual member states, as 
well as for the making of suggestions for collective action, by the Council 
of the League, and possibly for independent action by the Council ;?° whereas 
Article 11 seems to envisage only action to be taken by the League itself 
through the Council, or in other ways.?1. The means, moreover, to be adopted 
for guaranteeing under Article 10 the “territorial integrity and existing 
political independence of members of the League” are left to the discretion 
of the member states, acting either independently or on the advice of the 
Council, whereas in Article 16 the nature of the individual action is clearly 
specified. In both of these articles, as was brought out in the League dis- 
cussions on the subject, it is left to the individual states to decide whether 
the occasion for the fulfillment of the pledge taken has arisen.?”_ And as was 
also brought out in these discussions, the Council can under both Articles 
10 and 16 merely recommend to the individual states that they undertake 
intervention in the forms specified in Article 16, and in forms left unspecified 
in Article 10.7% 

Under Article 11 the League action “to safeguard the peace of nations” 
may be either good offices, mediation, or conciliation, or one of the compulsory 
methods such as retorsion, reprisal, or intervention itself.*4 

It is impossible to review here the action taken on various occasions 
under these articles of the Covenant. Of individual action by the League 
members under Article 10 or 16, I am aware of no instance, nor has there 
been under either of these any recommendation from the Council to the 
League members to use military or naval force. The two proposals for the 
use of an international police force, in the Vilna dispute, and more recently 
in the Leticia matter, do not come within that category since they were not 
proposed by the Council acting under either Article 10 or Article 16. They 
may, however, be considered as proposals by the Council for concerted action 
under League authority, which if it had been taken would have had some- 
thing of the nature of intervention in the interests of peace. In this connec- 
tion, also, attention may perhaps be called to the function assigned to the 
Committee of Twenty-One in the Sino-Japanese controversy, the function 


20 Ray, Jean, Commentaire du Pacte de la Société des Nations, Paris, 1930, p. 346. 

21 Cf. ibid., p. 388 et seq; and Redslob, Robert, Théorie de la Société des Nations, Paris, 
1927, p. 54. 

2 Minutes, Sixth Committee, First Assembly, pp. 261-263, 337; Plenary Meetings, First 
Assembly, pp. 408-409; Minutes, First Committee, Fourth Assembly, pp. 11-18, 24-28; 
Plenary Meetings, Fourth Assembly, pp. 75-87. 23 Thid. 

24 Cf. Oppenheim, op. cit., Vol. II, London, 1926, pp. 63 and 256; and Memorandum on 
Articles 10, 11 and 16 of the Covenant, submitted by M. Rutgers, Rapporteur, C. A. S. 10.4. 
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namely “to aid the members of the League in concerting their action and 
their attitude among themselves and with the non-member states.’’*5 

League action has been taken on many occasions under Article 11, and 
has ranged from an admonition by the President of the Council to the dis- 
putants to cease fire, through the summoning of their representatives before 
the Council for the purpose of finding means to bring hostilities to an end, 
to the appointment of a commission of officers to supervise on the spot the 
cessation of hostilities, or to secure the maintenance of the status quo, or to 
execute some other provisional arrangement pending the final settlement of 
the dispute.2® The dictatorial nature of this action has seemed in many cases 
to give it something of the character of intervention; though as yet the League 
of Nations has not been in a position to use or threaten force. 

The question remains, then, as to whether intervention as envisaged 
under the League of Nations Covenant can be regarded as sanction in the 
true sense of the word. Articles 10, 11, and 16 are commonly referred to as 
the sanction clauses. We have seen, however, that the action definitely 
provided for in Articles 10 and 16 rests in the last analysis on the discretion 
and the initiative of the individual members of the League, and that the only 
power given to the Council is that of recommendation and advice. If true 
sanction must, as is generally supposed, proceed from an organized commu- 
nity with power to fix its objective and to set it in motion, action under Article 
10 or 16 can hardly be designated as such. On the other hand, the forward 
step taken in assigning to the Council the power of recommendation must 
not be overlooked. 

With regard to League action under Article 11, perhaps all that can be 
said is, that inasmuch as for the safeguarding of the peace the League of 
Nations has no forces of its own, but must in the last analysis call upon its 
individual members for assistance, and inasmuch as they are free to act or 
not to act upon the invitation, such action, while it may take on the aspects 
of certain forms of intervention, can hardly be regarded as sanction in the 
full signification of that word. And the same may be said of the League 
functions of conciliation and administration. 

The efforts made both within and outside of the League to provide for 
a single authoritative method of determining the aggressor, and to ensure the 
acceptance by individual states of the advice for action against such aggres- 
sor, are well known to all,—efforts however which to the present have been 
unavailing except in the case of the Locarno Pact; although, as was pointed 
out last evening, the progress made in this direction in the activities of the 
Lytton Commission are worthy of note. If League intervention is ever to 
be translated into true forceful sanction, it would seem that it must be ac- 


% Cf.Hudson, M.O., The Verdict of the League, World Peace Foundation, Boston, 1933, 
p. 84. 


% Cf. Conwell-Evans, T. P., The League Council in Action, Oxford University Press, 
1929, p. 36. 
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complished by the perfecting of such a procedure, and by putting at the dis- 
posal of the League an armed contingent of its own according to some such 
scheme as that proposed in the French plan of November, 1932. The legal 
and political and the other more technical difficulties attendant upon the in- 
auguration of an international police contingent are obvious; but it may be 
assumed that those difficulties, even including the technicalities of war and 
neutrality, are not insuperable, and that, moreover, when the moment for 
its inauguration shall have arrived, the international community will have 
progressed to the point at which they will have solved themselves. It is be- 
lieved also, that in spite of, and perhaps because of the difficult situation of 
the moment, men’s thinking is moving more clearly in the direction of such 
a sanction than has recently been the case, and it is submitted that such 
thinking in collective terms will in the long run exercise its due influence on 
the development of international institutions. The present difficulties at- 
tendant upon giving the League of Nations a forceful sanction, moreover, 
need not preclude the possibility of the development of other forms of com- 
pulsion which can be put into operation from a single point. 

To point out that the Covenant does not provide the League with a 
definite sanction, but relies mainly on the principle of collective action for the 
enforcement of its rules, is not to lose sight of the important step toward the 
development of a real sanction to be found in the pledge taken by the League 
members under Article 10 to intervene to assist each other when in their 
opinion certain breaches of the Covenant have occurred. Terms analogous 
to this have appeared in other treaties of guarantee, but their significance 
is here deepened and their scope widened by the specific provisions of the 
Covenant and the larger membership of the League. As a result of this 
specific pledge, collective intervention becomes, so to speak, constitution- 
alized within the League of Nations, and exists within the terms of the 
Covenant, no longer as a right only, but as a duty, as an institution in fact of 
the League of Nations as a whole. That, further, in Article 11 all the mem- 
bers register their willingness to have the League take action in their name 
when the peace of the world is threatened or violated, gives to such action 
something of the public character that belongs to sanction as such. It is 
greatly to be regretted, of course, as recent events have shown, that with this 
collectivizing of the duty of intervention, and with the establishing of the 
methods of peaceful procedure in the Covenant, its ban should not have 
been put on individual intervention along much the same lines as those es- 
tablished for war. And similar comment might be made with regard to the 
Pact of Paris. : 

Whatever the lines along which the international community is to evolve, 
it is believed that a study and analysis of the sanctions upon which inter- 
national law has thus far relied must be of the highest significance as 
an aid in the elucidation of the problem of the world organization of 
the future. 
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The Presipent. Ladies and gentlemen, I hope you will excuse me my 
unneutral conduct if I expressly regret that because of the discrimination 
against our sex, we are unable to avail ourselves of the post graduate course 
under Miss Ellis at Mount Holyoke College. Mr. Finch will make an- 
nouncements about another subject. 

Secretary Fincu. I must apologize for being obliged to interrupt the 
discussion by making announcements that have no particular relation to the 
subject you are considering, but there are certain other matters that have to 
be transacted. Yesterday afternoon, at a meeting of the Executive Council 
of the Society the council appointed members of a joint committee with the 
Conference of Teachers of International Law, to urge upon the proper officials 
of the government a continuance and possibly an improvement in its policy 
with respect to the publications of the State Department, and in order to get 
the attention of the particular members of the committee to the announce- 
ment I am now about to make, I will call their names: Philip C. Jessup, 
Chairman; Chandler P. Anderson, Edwin M. Borchard, Charles Henry 
Butler, Kenneth Colegrove, William C. Dennis, George A. Finch, Thomas H. 
Healy, Manley O. Hudson, Charles Cheney Hyde, Howard T. Kingsbury, 
Arthur K. Kuhn, Roland 8S. Morris, Fred K. Nielsen, William J. Price, 
Jackson H. Ralston, James Brown Scott, Elbert D. Thomas, Charles Warren, 
George T. Weitzel, Lester H. Woolsey, Quincy Wright. 

The President was authorized to add other members who might help 
the Society in this very important work. 

That committee will call on Mr. Wilbur J. Carr, the Assistant Secretary 
of State, at 12 o’clock noon today. So the members of the committee ought 
to leave here today about ten minutes to 12. The same committee will call 
on the Assistant Director of the Budget, Mr. Alvin Brown, this afternoon at 
four o’clock at Room 236%, Treasury Department. 

I am directed also to make announcement to some gentlemen who have 
a special interest here, that Dr. Roden, who is the president of an organiza- 
tion known as the Association of Former Students of the Hague Academy 
of International Law, is having a luncheon meeting of those former students 
at 12:30 o’clock today in the Coffee Shop downstairs. All who are inter- 
ested in the work of the academy are invited. There will be a report from 
the secretary on the work of the American group, and discussion of future 
activities of the organization. 

I am also asked to announce that the nominating committee, the mem- 
bers of which were elected last night, will meet with Mr. Hackworth, who is 
the chairman, in this room immediately following adjournment of tonight’s 
meeting. The members of that committee were, in addition to Mr. Hack- 
worth, Professor Callahan, Mr. Dedk, Mr. Dennis, and Professor Geiser. 

On my own behalf, I am pleased to make this announcement, that 
the members of the Society who live outside of Washington, and also the 
teachers who came from other cities, may get their certificates for return 
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railroad tickets at reduced fares validated this afternoon. I hope that only 
those who are compelled for very urgent reasons will leave before the meeting 
ends, and that as many as possible will take advantage of the very fine pro- 
gram of speaking which the Committee on Annual Meeting has been able to 
arrange this year for the dinner with which the meeting will close. I think 
the chairman of the committee, Mr. Woolsey, deserves hearty congratula- 
tions upon having this unusual array of officials of the executive and legisla- 
tive departments of our government, who are responsible for the conduct of 
our foreign affairs, come and talk to us heart to heart after breaking bread 
with us tomorrow evening. 

The PrREsIDENT. How would it be if the certificates for return tickets 
were delivered only at the banquet? 

Secretary Fincn. That would be a very good thing for the Society, but 
some of the professors are due at their classes and some have several days 
travel to go before they get there. We will, therefore, arrange not to en- 
danger the future performance of their academic work by requiring them to 
stay here, not against their will, but for reasons of force majeure. 

The PresmpenT. Ladies and gentlemen, the matters broached this 
morning in the two excellent papers are now open for your personal and oral 
consideration. 

Professor H. Mitton Cotvin. I am very familiar with the presump- 
tion in favor of any learning which comes from Mount Holyoke, because for 
eleven years I have been the husband of one of their more popular graduates. 
When that learning comes from so distinguished a representative of Mount 
Holyoke College as we have heard this morning, the presumption becomes 
conclusive, and I would not presume to dispute any part of that most ex- 
cellent paper. Therefore, I must rely upon those who speak with much 
more authority than myself, namely, the Latin American jurists. I do not 
know of a single Latin American jurist—and I am a friend of a number of 
them—who believes in the validity of ‘‘ interposition,” that clever word used by 
Mr. Hughes as distinguishable from “‘intervention.” Theysay that when one 
faction in politics is in power and invites the United States to come down to 
Latin America and intervene, that you cannot properly call that interposi- 
tion, when that faction which is in power was put in power by the United 
States. In other words, when the United States puts a faction in power in a 
Latin American country, and then asks that faction to invite the United 
States to intervene, and when that faction accepts the suggestion of the 
United States and does invite the United States to intervene, and the 
United States does intervene, that is simply the United States inviting itself 
to intervene, and in all invitations which the United States has thus issued 
to itself to intervene in Latin America it never has turned down a single 
invitation. 

The Presmwent. Might I interject a very simple remark? We have 
heard of intervention and we have heard of interposition. Might I suggest 
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that in President Monroe’s resounding doctrine, the word interposition is the 
sole word, the only word used with reference to the intervention of an Euro- 
pean state in Latin America, hence the distinction, it would seem, is one of 
words, not of fact. 

Is there any further discussion? 

Mr. Cartes Henry Butter. I will only say a word, to point out 
that this discussion about intervention, political and so forth, has been run- 
ning along for not quite as long as whether the chicken came from the egg or 
vice versa, but pretty nearly as long as that. I remember about 35 years ago 
I was prompted and more or less requested to write something on the subject 
of intervention in connection with Cuba. In doing so I quoted what had 
been said about 100 years before that by, I think it was by the original Lord 
Vernon Harcourt, who in a parliamentary discussion of a proposed interven- 
tion, said that intervention was a high act of political policy. If it was suc- 
cessful, it was a great and noble act. If, however, it was unsuccessful, it was 
the greatest international crime that could be committed. I do not think 
that anything else has ever been written or said on the subject that covers it 
so well. 

The PresipENT. Is there a desire for further discussion? 

Professor M. W. GraHam. I have been particularly impressed by the 
fact that in the discussion, both last evening and this morning, a certain 
nebulousness has surrounded the terms boycott and embargo, and addi- 
tional nebulosity attends the term non-intercourse. It is a subject that has 
been uppermost in my mind for some months, and I think it might be of value 
in clarifying the thought of our members along these lines to lay down some 
propositions or disjunctions that might dissever parts of our thinking. Iam 
inclined to believe that if we approach the whole problem of economic sanc- 
tions and interference with the normal flow of commerce from the stand- 
point that naval officers would take, we might begin to get at real clari- 
fication. 

As I see it, the terms embargo, boycott, and non-intercourse have been 
used virtually synonymously by the speakers last evening and this morning. 
Certainly that was the inference I drew from Professor Chamberlain’s 
paper. Now, as a matter of fact, I think you will find that the Non-Inter- 
course Acts of the United States are separate from the Embargo Acts and 
that we have to form substantially some such sort of an equation as the idea 
that non-intercourse is made up of two factors: that embargo plus boycott 
equals non-intercourse; conversely, that non-intercourse, if you deduct from 
it embargo, equals boycott, or, if you deduct from it boycott, equals em- 
bargo. I think you will find that justified by reference to the Non-Inter- 
course Acts of the Napoleonic period. 

I merely wish to state here that it is very important that we should get 
these complementary phases of the process clear. To my way of thinking, 
an embargo is simply the interdiction of either certain items or the aggregate 
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of commodities in outbound commerce. Boycott is interdiction likewise, in 
miniature, of articles in inbound commerce. Non-intercourse is total inter- 
diction of both outbound and inbound commerce. To those of you who may 
not have had access to these distinctions, drawn in some detail, I commend 
most earnestly that excellent study of Professor Nippold’s, The Development 
of International Law after the World War. Somehow, in the rarefied Swiss 
atmosphere in which he wrote during the war, he was able to bring to a focus 
clear ideas as to the order and the incidence in which economic sanctions 
might be felt, might be organized, after the war. I profoundly commend 
the attempt to dissever, to segregate, the different phases, the inbound and 
the outbound aspects of economic sanctions, because we are apt to run into 
certain difficulties, according to which term is used. I think you will find 
that the hunger-war scare is a great deterrent to those who would like to see 
certain types of economic sanctions applied, whereas it seems to me that the 
general application of boycott against an outlawed or offending nation would 
always obviate the hunger-war possibility. It is doctrine which, I should 
think, would appeal to those who underwent the rigors of certain types of 
blockade. 

I will not pursue the question further, but merely suggest to you that if 
in our thinking on this matter we keep clearly in mind the distinction, we will 
discover where the incidence is felt. Embargo always puts its incidence not 
only territorially but financially upon the country embargoing. Boycott 
puts the incidence on the country whose products are boycotted. If we 
boycott, we lose nothing; if we embargo we are the principal losers. 

The Presipent. That was an algebraic interpretation of international 
law. Mr. Colegrove will continue the discussion. 

Professor KENNETH CoLEGROVE. The very able paper by Professor 
Chamberlain has shown that the procedure of Article 16 of the Covenant of 
the League of Nations is more complicated than the procedure of Articles 
10-13. And yet, Article 16 is simplicity itself when compared to the pro- 
posals of the Geneva Protocol of 1924. Procedure is a problem of para- 
mount importance. Perhaps it would be not too much to say that if law 
may be viewed as a means to an end, then, at the present time too much 
attention is given to substantive law, and too little attention to adjective 
law, or rather to the broader constitutional law of international government. 

One purpose of law, I take it, is to maintain the peace and preserve 
justice. Our principal machinery for promoting this international purpose 
conforms to the reference made by Professor Chamberlain to the conversa- 
tion of Mr. Gladstone with Pope Pius. The League of Nations already 
offers opportunity for conference and still more conference, ending, we hope, 
always in concerted action. 

In government, simplicity has its virtues. The machinery of the 
League of Nations is very simple. There is no complicated structure. The 
Council is simply a green table with the representatives of fourteen foreign 
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offices sitting around it. Opportunity is there offered for these representa- 
tives of governments to confer, to consult, and to agree upon a common 
policy to the end of preserving the peace of the family of nations. 

The Sino-Japanese crisis is often erroneously called a test of the ade- 
quacy of the League. On the contrary, the crisis is really a test of the 
sincerity and adroitness of the various governments, including the United 
States, interested in settling this Far Eastern controversy—a test as to 
whether or not they are willing to use such simple machinery as now exists for 
the maintenance of the peace and the preservation of justice. 

Mr. CHartes WARREN. I have only one or two words to say. The 
question of embargo by a neutral presents a very good illustration of the 
fact that law frequently is legal fiction and that legal effects are very different 
from actual effects. Now, during the great war there was a very steady 
pressure on our government in this country to put on an embargo on arms 
and ammunition. Our Secretary of State replied to a German or an Austrian 
note, stating that it would be a breach of our neutral position under the 
circumstances to put on an embargo, and it was pointed out that to put on 
an embargo in the middle of the war would injure the Allied cause. Ger- 
many and Austria said the failure to put on an embargo injured the German 
cause. An embargo would help Germany, but the failure to put on an 
embargo actually helped Great Britain. Although we were legally neutral, 
actually by failing to put on an embargo we helped one side very substan- 
tially. On the other hand, if we had acceded to the Austrian-German 
requests, we would have helped the other side very substantially and injured 
the Allies equally substantially. In other words, neutrality, while in law 
purporting to make us impartial, in actual fact rendered us partial. And 
that will always be so in any great war. It will be so in a war between 
Japan and China. The putting on an embargo will help one side. Refusal 
to put it on may help another. That is the natural result of our economic 
structure. There is just one way to get away from that. It is perfectly 
clear law that no government can furnish arms and ammunition to one of the 
belligerents, and the proper way of dealing with this situation is to make the 
manufacture of arms and ammunition a government monopoly. It is 
absurd that we should be pushed against embargo because of the influence 
of the manufacturers of arms in this country. Mr. Hoover, when President, 
proposed a very mild form of embargo on arms and munitions, and then this 
city was flooded with representatives of manufacturers of arms protesting 
against it. Iam not taking up the question whether an embargo is or is not 
advisable at the present time; but I say that it is preposterous that our 
policy should be influenced by the manufacturers. That is another reason 
for a government monopoly of the manufacture of arms and munitions, and 
we are never, in my opinion, going to have the question of embargo removed 
from the realm of partiality for one nation or another until the government 
decides to take the question out of private interests and into its own hands. 
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(At this point Vice-President Reeves took the chair.) 

Vice-President Reeves. If there are any members of the Society’s 
committee, whose business it is to consult with officials of the State Depart- 
ment, as announced by Secretary Finch, if there are any of those here, they 
will please join the rest of the committee in the hallway as they are about to 
go over to the State Department. Is there any further discussion of these 
questions? 

Professor CHarLES G. Fenwick. I wish our discussion might be 
brought back for a moment to what seems to be the fundamental issue, and 
that is the difference between self-help as a form of procedure by which the 
individual state, feeling that its claim has been improperly denied it or 
feeling that a wrong has been done calling for redress, has in the past sought 
to get justice for itself according to its own conception of its right and by its 
own armed force, to distinguish, I say, between self-help, or procedure by 
the individual nation, and collective procedure by the whole body of nations. 
That seems to me to be the fundamental problem behind the papers of last 
night and behind the papers of this morning. I see no analogy between an 
embargo by the United States against Great Britain a hundred years or 
more ago and embargo as a measure of collective procedure by the whole 
body of nations acting in concert. As was well pointed out by the paper on 
intervention, I see no comparison between intervention by the individual 
state to get its rights by the use of its own armed force and intervention by 
the collective body of nations. The two procedures are as far apart as if I 
were to use force against my fellow citizen to get my rights and if I were to 
go, as I must, to a court of justice and sue him before the court as repre- 
sentative of the whole community. Therefore, I wish the discussion for a 
few moments might center upon the possibilities of collective procedure. 
When I tried last night to emphasize that neutrality was no longer a possible 
attitude, I had in mind the fact that collective procedure necessarily means 
that the whole community takes a side in the conflict. Now, I am quite 
prepared to admit the difficulties in finding an adequate sanction. It may 
be that for the present we can not get effective sanctions and we may have 
to fall back for a while upon appeals to the wrongdoer. I for one do not take 
that view, but it is a possible attitude. 

I wish that we might concentrate upon the thought of collective pro- 
cedure. I maintain that, if law means anything, it means responsibility. 
That is what law means between citizens, responsibility of the whole com- 
munity for the protection of the rights of each. If law means anything in 
the United States as a union of states, it means responsibility, the responsi- 
bility of the whole community for the protection of each state, as is written 
in Article IV, Section 4, of our Constitution most explicitly, that these 
United States collectively guarantee to each state of the United States a 
popular form of government and will protect each of them against aggression. 
That is a collective responsibility of the whole forty-eight United States for 
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the protection of each of their members, whether against attack within the 
group or attack from without the group, and that collective responsibility 
of the whole forty-eight states to each for the protection of each is the con- 
dition of their disarmament. It so happens that the disarmament clause of 
Article I, Section 10, precedes the article dealing with collective responsi- 
bility, but that is of no consequence. Now if responsibility be the principle 
of law between citizens, and the principle of law between the states of the 
United States, I insist that responsibility, collective responsibility, is the 
correct principle of law between nations, and therefore, that neutrality, if it 
be not dead, if it be still struggling, at least is on its way out. That is the 
meaning of the statement that neutrality is inconsistent with the idea of 
collective responsibility, and there can be no law between nations without 
collective responsibility. 

Professor Epwin M. Borcuarp. Mr. Fenwick’s theory may be an 
excellent one, but the whole system of international relations is built upon 
the theory and the fact that states are privileged, and it is their legal right, 
to arm as much as they wish or can afford; that they may adopt a tariff 
policy as restrictive as they want and as destructive to others and them- 
selves as they desire; and an economic policy for which they are responsible 
to no one but themselves. 

Now, those are facts that cannot be laughed off. Mr. Fenwick would 
like to, it seems, because they are unwelcome facts; but a physician cannot 
dismiss unfavorable symptoms in his patient, and he is very unwise if he 
seeks a cure without recognizing the nature of the disease he is trying to cure. 
For that reason this attempt to reach for Utopia, as I venture disrespectfully 
to call it, is likely in my humble judgment to lose for us the little that we 
have. International law has gone through a struggle of several hundred 
years to reach its present immature state. To seek to wipe it out or to 
cripple it because it does not satisfy certain ethical ideas of universal peace, 
is, I think, a jump from the frying pan directly into the fire, and fire is literal 
and not figurative. I think those arguments are more destructive than 
those who propose them realize, because they furnish such very efficient 
aid to nations that have an entirely different object in life, namely, to throttle 
the disinherited and keep them from ever getting on their feet. To use then 
the sanction of virtue and collective strangulation of the ‘‘aggressor”’ for 
those who in agony seek to throw off the chains that choke them, when every 
effort at peaceful change has failed, does not seem to me very sensible or 
helpful. 

Professor Fenwick. Can you name one of those aggressors, because it 
would help us in our troubles. 

Professor BorcHarp. I prefer to let you fill in the names. 

Professor FENwick. Your argument is not specific. 

Professor BorcHarD. I shall make it as specific as it needs to be. The 
Treaty of Versailles and its analogues fixed a certain status quo. Much of 
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the world is restive under those treaties, for well known reasons. We had 
been told that, after all, Article 19 of the League of Nations Covenant per- 
mits those changes which life itself makes necessary; that article would right 
the impractical and unworkable. Yet we were told the other day by one 
of the great powers that, after all, Article 19 is inconsistent with Article 10, 
for Article 10 guarantees the territorial integrity of every member of the 
League. Interpreted in plain language, that means that there is only one 
way by which the unbearable and intolerable can be gotten rid of. The 
answer is an incitement and challenge to war, yet any one who took it up 
would be denounced as an “‘aggressor.” This is a manifestation of the new 
“‘will to peace.’”” Now, when you have a world that looks like that, is it 
good judgment to talk about these ideals of collective intervention or the 
immorality or undesirability of neutrality? Permit me to suggest an illus- 
tration of obvious possibilities. Japan and Russia have a cause for possible 
conflict. The United States does not recognize the one and seems rather to 
dislike the other. I do not know on which side Mr. Fenwick’s collective 
intervention would operate. Perhaps he would make war on both of them, 
a privilege that neither belligerent has. Wewouldhavetwoenemies. They, 
at least, would have only one. 

Those are some of the practical difficulties in the way of what I call 
Mr. Fenwick’s abstract rule. I do not object to an abstraction so long as it 
is lawful abstraction, so long as it has a lawful and peaceable consequence. 
But you would have to change the whole world as it now exists to accomplish 
the result the “new school” contemplates with such equanimity if not 
devotion. You have got to provide a system by which a nation shall, like 
our local states, be obliged to surrender its arms, and also its independent 
economic and tariff policy. We have the interstate commerce clause which 
makes a tariff policy by a state impossible. When you provide those under- 
lying changes which shall deprive a nation of its present sovereign symbols 
and characteristics, then we will get nearer to the position of discussing 
usefully those abstract’ propositions for making the international rule like 
the constitution among the states of the United States. Mr. Lauterpacht 
wrote a very good book on analogies between private law and international 
law. But an equally good book could be written on dissimilarities between 
private law and international law. They are very great. 

Miss SakaH WamBauGH. Mr. Borchard has undertaken primarily the 
job of the doctor. I should like to carry on the diagnosis of the patient a 
little further and do what after all, in modern life, we have to do to diagnose 
an illness which seems to be largely nervous—make a psychoanalysis. Let 
us observe the patient and try to find out why he has all of these various 
military equipments. Does he have them because of original sin, as I 
gathered was the underlying idea of Mr. Borchard’s view? I do not think 
that states have great armies and navies because of original sin, nor because, 
primarily, of desire for prestige. It costs too much for one thing, and, at 
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least, in modern times states would like to have that money for other things. 
Countries have armies and navies largely because they fear they will have 
to rely upon their own efforts, if attacked. In the course of many years at 
Geneva, I think I have seen objectively, and not because I wish to, the 
growth of a real desire to reduce armaments if reliance can reasonably be 
placed on the pledge of society to come to the assistance of a state attacked, 
and I think,—in fact, I am convinced,—that our absence from such a pledge 
and our skepticism as to whether the patient would recover if that cure were 
applied, has had a great deal to do with the retarding of the cure, without, 
of course, our having had any intention that it should so act. 

I should like to ask Mr. Borchard whether, facing the world as it is, he 
considers that the present system works? I hope that he will tell us where 
he thinks progress lies in preventing the next war, or does he think that there 
will be no more wars? 

Professor James W. GARNER. I want very much to be neutral in this 
good-natured controversy which has been participated in by Professors 
Borchard and Fenwick. They are both good friends of mine and I think I 
can follow each of them up to a certain point, if I understand correctly the 
positions which they have taken. When Professor Fenwick said, as I 
understood him to say last night, that neutrality is dead and gone, I do not 
believe that he intended to suggest that whenever a war breaks out between 
two or more states the others must join in on one side or the other. I think 
all he meant to suggest was that under modern conditions, under the new 
conception of international solidarity, and under the increasing organization 
which the world is taking on, it is very difficult for a state, either in sub- 
serving its own interests or those of the general community of states, to 
adopt a policy of absolute impartiality and indifference in the presence of an 
aggressor and his victim. 

Now, as to Professor Borchard’s position, I quite agree with him that 
the right of the state to remain neutral cannot be denied. On the other hand, 
if he means to suggest that states are bound to accord the same treatment 
to the victim and to the aggressor, that they cannot adopt a policy of 
partiality in favor of the victim and against the aggressor, I cannot follow 
him. That was the old conception of neutrality. It rested on the assump- 
tion that the cause of both belligerents was equally just, and that whatever 
rights or privileges the neutral extended to one, it was bound to extend to the 
other on equal terms. Thus, if it permitted the warships of one belligerent 
to enter its ports for the purpose of obtaining supplies or revictualing, it was 
bound to extend exactly the same privileges to the other. If it permitted its 
nationals to sell munitions or lend money to one belligerent, it must do the 
same thing equally to the other. Now, in my judgment, that conception of 
neutrality is gone, and I do not believe it rests upon either any principle of 
law or morality. Somehow, ladies and gentlemen, my simple mind revolts 
against any suggestion which is based on the view that there is an obligation 
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upon every neutral to treat the aggressor and the victim alike. I do not 
believe it can be defended upon any principle of law or morality, and I take 
it, after all, that is the position which Professor Fenwick adopts. I believe 
what has taken place has not been the disappearance of this idea of neutral- 
ity, but simply a change of conception in regard to the rights, and particu- 
larly in respect to the duties, of neutrals. 

Mr. Emery J. Woopatt. I believe it will assist us in the future dis- 
cussions if we bring this line of division which has arisen into a broader, 
more fundamental classification, which is age-old. Fundamentally, there 
is not a difference of opinion with respect to the subject of neutrality. That 
is not far-reaching enough. Fundamentally, the difference between us is a 
difference between idealism, on the one hand, and realism, on the other. I 
went to Professor Borchard to get my realism,—Professor Borchard and 
Judge Moore. I went to them after I had been to a theological seminary 
to get my idealism, coming from the family of a preacher. 

Let me suggest to you in this connection a most learned work, and the 
first chapter of that work, to wit: Korkunov: The General Theory of Law. 
In that chapter, Korkunov divides all norms of human action into two 
groups,—the one, technical norms, or norms which, being rules of conduct, 
will bring us to a desired end; the other group of norms the ethical norms. 
Those are rules by which we determine which of the ends we desire to make 
the determined ends, because life holds such a multiplicity of ends that we 
must elect. To proceed just one further sentence or two regarding Kor- 
kunov’s analysis: I suggest that we use it as, perhaps, a new technique in our 
work. He says (with which I do not agree), that the technical norms are 
voluntary; that we will utilize the practical means of reaching a determined 
end or not as we wish. He says the ethical norms are obligatory, that is, 
that we must give adherence to those rules which give us that selection of 
what are the desired ends. 

Now, to apply it back for only a moment. We, as students of interna- 
tional law, as teachers of international law, may, perhaps, be distinguished 
from those who are the practitioners of international law. The technician 
needs to pay particular attention to the technical norms. The teacher may 
need to pay particular attention to the ethical norms, relating to our own 
field, to wit: the desired ends of human society in its cosmic reach. May I 
submit to you a challenge individually and as a group? Korkunov is wrong 
when he says that we may or may not utilize realistic rules to achieve the 
desired ends, after we have decided by the ethical norms what are the de- 
sired ends. If I understand Professor Borchard rightly, and I know him 
and love him as a dear teacher, he is not a non-idealist; he is an idealist. It 
happens that in the field of municipal law he is far ahead of many men in 
this generation in many fields of thought, in the idealistic sense, in the em- 
phasis upon the ethical. It happens that in the international field he is in- 
clining to over-emphasize, perhaps, the technical or realistic in the world 
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problems which no one man can solve. Therefore, let me ask you to con- 
duct yourselves by this challenge. It is not for us to say, who claim our- 
selves idealists, at all, that we do not have to adhere to the technical norms 
in international law. We must be realists. We must know our patient. 
We must diagnose as a doctor ought todo. If we are to be idealists we must 
pay the price of knowing the technical norms that will bring us to the 
ethically determined ends. 

The difficulty in this field of international law, fundamentally, lies in 
the fact that on the one side we have those who have for years overempha- 
sized the ethical and ignored the technical, and I will start with Hall’s work 
on International Law, as an example. As a text-writer he confuses con- 
stantly moral precepts and realistically determined rules of international 
law. It is extremely difficult to read any text-writer and not find yourself 
confused because one moment he is talking about the law, the technical rules 
which have actually come to be rules of international law in so far as any of 
them are law without the municipal force of sanctions; and the next moment 
he is talking about ethical rules, just moral precepts of what ought to be. 

Now, these two,—the realist and the idealist,—can always work to- 
gether, providing we who are idealists are adapting our thinking towards 
the building of the proper technical norms. We must ask those who are 
realists to be our instructors in how to arrive at the desirable goals to replace 
present-day conditions. We must ask them for the realistic means to reach 
those desired ends which are the urge of humanity. 

Vice President Reeves. Mr. Akzin, not a member of the Society, de- 
sires the privilege of the floor. 

(By unanimous consent, Mr. Akzin was permitted to speak.) 

Mr. BensamMin Axzin. Mr. Chairman, ladies and gentlemen: Last 
night, after Mr. Coudert, speaking about our aspirations, made his appeal, 
Professor Borchard said that those aspirations are common to all present. 
I am sure that Professor Borchard spoke then on behalf of all of us and cer- 
tainly on his own behalf. Now, if the question of final aspirations be set- 
tled, the only question remaining is to determine how far we can go in the 
present stage of international law in getting nearer to them. 

During the discussion, we dealt with the subject of war and neutrality, 
as well as that of the attitude of third states in cases of international con- 
flicts not amounting technically to war. With regard to war and neutrality, 
Professor Quincy Wright established last night that the domain of neutrality 
has been considerably restricted even in positive law. Inasmuch as many 
states are bound by the Covenant of the League, by the Treaty of Locarno, 
etc., there is an obstacle to their acting as neutrals in the strict sense of the 
word, 7. e., acting impartially. These instruments bind them to adopt, in 
certain cases of war, an attitude of open partiality. Whether a belligerent 
will agree to consider such partiality as neutrality, or whether he will insist 
on treating such ‘‘neutrals”’ with partiality, is a question for that belligerent 
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to decide. But objectively, in so far as these instruments apply, and in so 
far as they will be carried out, neutrality in the old sense of strict impartiality 
will be impossible. That stage of international organization and of con- 
certed action in regard to war spoken of by Mr. Coudert and by Professor 
Fenwick will then be, at least partly, achieved. Certainly, there are many 
instances in which no rule of positive law compels a state to adopt an attitude 
of partiality with regard to war. In these cases only will the question of a 
strictly neutral attitude or of the adoption of certain measures, such as em- 
bargo or boycott, against the aggressor, be still a matter of policy. 

The second question was that of different forms of intervention, em- 
bargo and boycott to be applied in a situation of international friction or of 
actual armed conflict, although no formal state of war exists. Here again, I 
should like to point out that in some cases the same international instru- 
ments which bind certain states on occasion to adopt, in case of war, an atti- 
tude of partiality, contain other obligations concerning partial conduct and 
means of pressure in case of international conflicts not amounting to a state 
of war. To this extent only would intervention appear as a sanction of 
international law, in the sense used by Professor Ellis. In general inter- 
national law, however, intervention in the absence of a state of war is not 
used as a sanction behind an established rule which is violated, but only as a 
lawful, if questionable, means of achieving certain political or non-political 
aims. Even war, the extreme form of such intervention, was not prohibited 
in international law, and the less drastic forms of intervention proper were a 
fortiori allowed. The new international law, which restricts the right of 
states to have recourse to war, may equally tend to restrict or prohibit the 
use of intervention as an instrument of national policy and to allow it only 
as a sanction of international law. But this stage is still far from being 
achieved. 

Mr. E. A. Harriman. In a recent election contest a witness was asked 
if he had received any money for his vote, and he said, ‘‘ Yes, boys, the Re- 
publicans gave me $10.” ‘Was that all you got?” ‘No, boys, the Demo- 


crats gave me $5.” ‘‘ Well, which one did you vote for?” ‘Boys, I voted 
for the Democrats.” ‘‘Why wasthat?” ‘Because I thought they were the 
least corrupt.” 


Now, the witness had no difficulty in deciding which was the aggressor 
and which was the victim in that particular election, but it is not so easy for 
the neutral to reach that decision. I am informed that even among the 
intelligentsia, whose opinion on all matters of this kind is conclusive, there is 
a difference of opinion as to who was the aggressor in the World War, and 
that there is a difference of opinion as to who is the aggressor between Bolivia 
and Paraguay, a difference of opinion as to who is the aggressor between 
Colombia and Peru, and between Japan and China. 

Now, I have heard the theory of neutrality advanced here which some- 
one must have read in a book, because one can read almost anything in a 
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book, and for which I know no foundation in fact or in history. The state- 
ment was made that the theory of neutrality—that the reason a nation re- 
mains neutral is because it regards the justice of the cause of the controversy 
in which the other members are engaged as exactly equal between the two 
parties. Now, I am not a historian and I am not particularly familiar with 
American history, but I recall that the question as to whether we should go 
to war with France, who seized our vessels in the 1790’s, or with England, 
who was impressing our seamen, was not a question as to the justice and 
merits of Napoleon or of Pitt, but simply a question of what was to the 
advantage of the United States; and so far as I know, no nation has ever 
remained neutral except for its own interests, or has ever taken part in any 
war except for its own interests. 

Professor GrorGE GRAFTON WILSON. It is always interesting to talk 
about things in various terms, but we seem to have been talking about dif- 
ferent types of what, perhaps, may not be differentiated. An adjective before 
neutrality, partial or impartial, has always seemed to me rather unfortunate. 
The idea of neutrality is neither to be partial nor to be impartial. The 
Dutchman, Bynkershoek, who gave us what seems to me the best of our 
definitions of neutrality, said, neutrality consists ‘‘in being of neither 
party.” We have not improved much on that definition, and certainly not 
in one of the books that was cited this morning, which said that neutrality 
consisted of impartiality. Certainly there are many examples of impar- 
tiality which are very, very far from neutrality. Neutrality does not con- 
sist in deciding which is the aggressor and which is the non-aggressor and then 
going in on one side or the other. Suppose there is a minority opinion to the 
effect that the party which the majority has decided is the aggressor is the 
non-aggressor. Mr. Hyde’s discussion last evening advising that it would be 
well to proceed rather slowly in these matters and take into consideration 
the whole situation and go on from one step to the next, rather than to take a 
step which would entirely eliminate neutrality, which has been very slowly 
building up, impresses me favorably. There was ‘“‘a woman in the case”’ 
early in the building up of the idea of neutrality. She said to the bel- 
ligerents, if you do not avoid all unlawful interference with our commerce we 
will use against you the force that we have. The other powers of northern 
Europe, looking to Catherine of Russia, said, you seem to have a good idea; 
we will go in with you, and we will have an armed neutrality and together 
will protect our commerce. The belligerents understood perfectly, and they 
respected this woman’s point of view. 

The question of deciding who was the aggressor has been rather interest- 
ingly illustrated in Article 227 of the Treaty of Versailles, inserted I under- 
stand against the opinion of the American advisers at that conference, of 
which the president of this Society was one. In Articles 227 and 231 of the 
treaty, the parties agreed as to the responsibility for the war, and that one 
person should be tried in the court of international morality. Attempts 
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have been made to try various people in that court since that time, but we 
have not been able to get any satisfactory decision. If you are going to try 
people in court, you must have a court, you must have a law, you must or- 
dinarily have a sheriff, and you must get the person who is accused. Lack- 
ing the court of international morality, lacking the law of international 
morality, and not being able to get William II of Hohenzollern, the person 
who was accused, the result was not very satisfactory even under the Treaty 
of Versailles, and the person who was accused seems to hope that he may 
come back after a while and have something more to do with international 
affairs. There are also some in the country from which he went who hope 
that he may. 

The question of sanction has been raised. Catherine of Russia had 
sanction in mind when she desired to have her neutrality respected. In her 
armed forces, she brought a sanction into operation which was understood 
and effective. Once upon a time, Mr. Taft, one time President and subse- 
quently elevated to be Chief Justice of the United States, speaking from the 
tail end of a train to the people in a train-yard, used the word sanction, 
and a fellow down in the yard said, ‘‘Mr. Taft, what is a sanction?” Mr. 
Taft held up that somewhat sizable right hand of his and said, ‘‘In my fam- 
ily that used to be it.”” Apparently, all the people in the train-yard under- 
stood perfectly the significance of a sanction. 

Professor Pattip MarsHALL Brown. The reference we have had here 
to partiality as a test of international conduct reminds me of a recent anec- 
dote I heard of a mayor in England who, when he was inducted into office, 
announced that he intended throughout his tenure of office to hold the scales 
of justice evenly, that he would neither lean on the one side toward partiality 
or on the other side toward impartiality. I also remember that the President 
of Yale, Mr. Hadley, at the time the ladies were making their fight for suf- 
frage, when asked what his attitude on the subject was, said it was an atti- 
tude of malevolent neutrality. I do not know whether you so regard this 
subject. 

I want to introduce one or two observations into this discussion which 
seem to me essential. May I remind you, first of all, that this is a society of 
law. Thisisthe American Society of International Law, and we are here pri- 
marily to discuss the existing body of law. Lawyers are here to interpret it 
as they would to their clients. We as teachers are well pleased if we can get 
our students to understand fifty per cent of the existing law. I do not mean 
to deny that we sometimes move into the field of lege ferenda to try to visual- 
ize what should be done to improve the law. We are primarily concerned 
with the existing body of law, a system that has been created gradually 
through hundreds of years and is in a process of constant evolution. If we 
adhered to the lines indicated by the two speakers this morning, in their 
most suggestive papers, I think we would be discussing the limited problems 
involved in embargoes and intervention. For example, I would have 
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greatly enjoyed further discussion of the meaning of embargo in our own 
history. I would like to have had a discussion of embargo as a practical 
measure employed by President Wilson in Mexico, and of the very practical 
question now before us in the Embargo Bill with reference to its significance 
and possible application. 

Those are practical matters to which we as lawyers might confine our- 
selves. But by the interposition of certain considerations in the discussion, 
my friend, Mr. Fenwick, has raised this question to the plane of speculation. 
I admit that something has happened, something in the system of law as we 
have it now has been seriously altered, but I respectfully must say that I do 
not think it has been demonstrated as a fact that neutrality has been com- 
pletely abolished. 

Now, as a matter of fact, Mr. Chamberlain brought out this morning the 
very interesting fact that in the Covenant itself, notably Article 16, those 
who desired by introducing this article to put an end to neutrality, have dis- 
covered that they could not do that, that they have not worked it out, that 
they have not yet devised a way by which they could really apply these mili- 
tary and economic sanctions. 

May I with all respect present another point of view. I think we are 
discussing primarily questions of what has been called the constitutional law 
of the League. That is a difficulty which the Institut de Droit International 
finds itself in at every session. Members are constantly raising points which 
are really constitutional questions and not what we may call properly a part 
of international law. Furthermore, it seems to me that in this discussion as 
to what might be done to put an end to neutrality, we have been perhaps at 
odds regarding the significance not only of the specific articles of the League, 
but also the significance of the much disputed Kellogg Pact. Iam sure that 
in this membership there is a very decided cleavage of opinion as to the real 
significance of that pact. So, therefore, I would say, Mr. Chairman, that in 
discussing this whole question of neutrality, of interposition and interven- 
tion, we are discussing something that is in large measure purely speculative 
and not a question of actual law. I do not wish to dissociate myself in any 
way from these ideals and aspirations which Mr. Fenwick and others have so 
eloquently expressed, but I do most earnestly wish to express something of 
the nature of a warning that we, the teachers and the practitioners of inter- 
national law, should not mislead the public into thinking that we are dealing 
with actual law in these discussions when we are really dealing with individ- 
ual opinions and speculations concerning a desirable change in the law itself. 

Professor Fenwick. How can it be purely speculative? It is a fact 
that the ideas upon which your Kellogg Pact is based are upon existing rules 
of law. Is not that a definite, concrete, legal proposition? 

Professor Brown. No, I do not think so, first of all, because I think we 
have not agreed on the nature of this pact. 

Professor Fenwick. Would you not think the interpretation and dis- 
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cussion of the pact means these questions of law, that is, with this world-wide 
pact? 

Professor Brown. No, I would not say so myself. I would say this is 
only one of these many multilateral agreements which have not yet passed 
into international law. They are very interesting developments, but as far 
as being embodied in the system of international law, I venture the personal 
opinion that they are not to be considered as a part of the law itself any more 
than if ina community you had an agreement amongst the citizens for a posse 
comitatus of volunteers to help protect law. That would not in itself sup- 
plant the law or take the place of the law. The law exists anyway without 
that; and furthermore, the fact that certain members of the community 
would not care to join the posse comitatus would not mean that the law did 
not exist either. 

I wish to point out a certain fallacy in Mr. Fenwick’s major proposi- 
tion that without collective responsibility you can have no law. The idea 
is that collective responsibility means that everybody has to be a factor in 
protecting the law, that if one or two citizens stay out, there is something the 
matter with the law; that if one or two nations in a given situation prefer to 
remain outside collective action, that there is no international law. I main- 
tain this to be essentially a fallacy and that, therefore, in all these discussions 
we are getting away from the main point of interest. I am sure those who 
drew up the program had in mind the practical significance of those meas- 
ures, non-amicable measures of redress, namely, boycott, embargo, inter- 
vention, reprisals, or blockade,—to use an extraordinary expression that the 
League of Nations used when they designated a Committee of Blockade 
to deal with all these problems. 

I wish simply to say it would have been much more satisfactory, from 
my point of view, if we had adhered more strictly to a discussion of the actual 
law rather than to have embarked on the general discussion of what perhaps 
should be the ideal of international law and which have not yet been em- 
bodied in practice. 

The Vice PRESIDENT. It is now twenty minutes past twelve, and we 
have another session this afternoon at 2 o’clock. 

(Thereupon, the session adjourned to meet again at 2 o’clock p. m., 
Friday, April 28, 1933.) 

















THIRD SESSION 


Friday, April 28, 1933, 2 o’clock p. m. 


The session convened at 2 o’clock p. m., President James Brown Scort, 
presiding. 

The PresipenT. Ladies and gentlemen, we will now declare the 
meeting of this afternoon opened and you will have the pleasure of listening 
to this topic: ‘“‘Treatment of private property of aliens on land: In time of 
peace,” by John P. Bullington, of the Texas Bar. 


TREATMENT OF PRIVATE PROPERTY OF ALIENS ON LAND IN 
TIME OF PEACE 


By Joun P. BULLINGTON 
Of the Texas Bar 


It would be impossible in the short time allowed for discussion of our 
subject to make any detailed examination of the whole field of protection 
which may be accorded to the property of aliens under international law. 
Agreement is so general as to much that might be discussed here that it is 
thought advisable to limit the scope of this paper to the more controversial 
matters raised by legislative impairment of alien property rights through 
general impersonal legislation applicable to all alike. Little thought was 
given to such questions until the wave of agrarian reform legislation and 
nationalization of natural resources followed upon the heels of the Russian 
Revolution. Some dozen nations have passed laws breaking up large estates 
and redistributing the land among large masses of the people as measures 
of social reform, and in many of them the forests as well as the mineral 
resources have been declared to be the property of the state. The property 
of aliens was in most cases affected, and the result has been a widespread dis- 
cussion of the liability of such states under international law to other states 
whose nationals have been deprived in varying degrees of their previously 
acquired property rights.1_ Almost every prominent international lawyer in 


1 The literature has been collected in Bullington, “Problems of International Law in 
the Mexican Constitution of 1917,” American Journal of International Law, Vol. XXI 
(1927), p. 685; Bullington, ‘‘The Land and Petroleum Laws of Mexico,” ibid., Vol. XXII, 
p. 50; Strupp, Wérterbuch des Vélkerrechts, Bd. III, pp. 819-29, 1125. A selective and 
critical review of the literature is contained in Donath, Der Schutz des Privateigentums im 
Friedensvélkerrecht, Wien, 1930. As representative of the varying thought on the matter, 
see particularly A. Verdross, “Les Régles Internationales Concernant le Traitement des E- 
trangers,” 37 Rec. des Cours, Acad. de Droit Int., 327; Séfériadés, “ L’ Echange des Populations,” 
24 ibid., 405 et seqg., 324-26; K. Strupp, “Le Drott de Juge Internationale de Statuer Selon 
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Europe has at one time or another expressed an opinion on the subject, and 
in this country a similar difference of opinion arose out of the United States- 
Mexico dispute over American property rights affected by the Mexican 
Constitution of 1917 and the laws passed to give effect to its terms. Several 
years have passed, yet the ultimate solution of the matter seems as far away 
as before. Two schools of thought have arisen—one asserting that there is 
no rule of international law forbidding a nation to impair or even destroy the 
property rights of aliens by general legislation, and that aliens, in such cases, 
are entitled to no better or different treatment from nationals; and the other 
claiming to find a rule of international law forbidding a nation to impair or 
destroy vested property rights of aliens even by general legislation, and that 
the rights of the injured alien in such cases may and should be greater than 
those of nationals. Neither group, of course, is able to push its views to the 
logical extreme, and both find it expedient to make exceptions. It is impos- 
sible here to examine the arguments put forth by the one group and by the 
other; time forbids more than an examination of precedents and an attempt 
to draw certain limited conclusions from them to form the basis of discussion 
here this afternoon. 

It is assumed in this paper that there is an international standard of 
conduct binding on nations. While there are some dissenters, the existence 
of such a standard has received such recognition both in theory and in prac- 
tice as to justify our use of the term, vague though it may be. The standard 
is set by the practice of civilized nations, and necessarily its scope is rather 
limited. Particularly is this true in matters of property right because of the 
widespread variance of economic and social views entertained from time to 
time in various nations. Nevertheless, despite the diversity in treatment of 
the private property of individuals from time to time and from state to state, 
the institution of private property was everywhere recognized. Likewise it 
was universally accepted that the citizen was not to be arbitrarily dispos- 
sessed of his property rights without indemnification. General acceptance 
of these principles, of course, did not mean that they were never violated in 
practice, but these violations did not destroy the principles any more than the 
recent legislation, the validity of which under international law has been 
VEquité,” 33 ibid., 357, 448, 475; M. Bourquin, “ Régles Générales du Droit de la Paix,” 35 
tbid., 164-167; A. Verdross, “Régles Générales du Droit de la Paiz,” 30 ibid., 275, 442 
ff.; C. Dupuis, “ Régles Générales du Droit de la Paiz,”’ 32 ibid., 159-63; A. Cavaglieri, “ Régles 
Générales du Droit de la Paix,” 26 ibid., 316, 457 ff.; G. Scelles, “L’Arrét du 10 Janvier 1927 
du T. A. M. Roumano-Hongrois,” 34 Rev. Gén. du Dr. Int. Pub. 433, 463 et seq.; Marburg, 
“ Enteignung und Vélkerrecht,” III Strupp’s W érterbuch, 819; Duguit, “ Le Différend Roumano- 
Hongrois et le Conseil de la S. D. N.,” 8 Rev. de Dr. Int., 469 (IIT sér.); Maurice Picard, “ Les 
Transformations de la Propriété Foncitre Roumaine et le Droit Internationale Commun,’ 54 
Rev. du Dr. Int., 907; J. Witenberg, “ La Protection de la Propriété Immobilizre des Etrangers,” 
55 Rev. du Dr. Int., 566; G. Gidel, “L’ Arrét No. 7 de la Cour Permanente de Justice Interna- 
tionale,” 54 Rev. du Dr. Int., 824; Fachiri, “International Law and the Property of Aliens,” 


British Yearbook of Int. Law, 1929, p. 33; Fischer-Williams, “International Law and the 
Property of Aliens,” British Yearbook of Int. Law, 1928, p. 1. 
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questioned, can destroy any rule of law established by the previous uniform 
practice of nations. When such violations affected the property of aliens, 
international liability has always followed, at least in cases where general 
legislative action was not involved. All of the recorded precedents not in- 
volving general legislation were cases of direct and complete taking with no 
compensation at all, leaving us, in the case of less extreme invasions, with 
nothing more as a guide than the rather vague standard that arbitrary and 
undue restraints are prohibited. What is arbitrary and undue is a matter 
which necessarily will depend on the facts of the particular case when viewed 
in the light of previous practice in enlightened nations. That the standard 
is vague does not mean, however, that there is no standard, and as lines are 
drawn and exceptions and distinctions made in particular cases, the standard 
will take more precise form and predictions as to its ultimate limits may be 
made with greater assurance. Coming now to examine what lines have 
already been drawn in practice, the examination of precedent will be limited, 
as was the general scope of this paper, to cases involving general legislation. 

First of all we may dispose of a large class of general laws which in the 
practice of nations have never given rise to international claims. Such are 
laws designed to promote the health and morals of the people, and include 
those forbidding traffic in liquor and narcotics, laws abolishing slavery, quar- 
antine laws, pure food laws and the like. All of such laws involve more or 
less stringent limitations upon the free right of property and many involve 
a complete destruction of property rights. Other laws, so varied in purpose 
as to make classification impossible, effect serious impairment or even destruc- 
tion of property rights, but their legitimacy under international law has not 
been questioned. These unclassified laws include tax legislation, zoning 
laws, moratory legislation, conservation laws, monetary reforms, etc. We 
might also mention here the recent laws passed in various states controlling 
the production of petroleum,” the practical effect of which is in many cases 
to interfere more seriously with the producers’ property than has been the 
result of the application of the Mexican oil legislation which was the subject 
of the serious controversy between the United States and Mexico a few years 
ago. It is to be noted that in most of these laws which involve a total de- 
struction of property, such as laws abolishing slavery, the element of alleged 
unjust enrichment of the state or other citizens is lacking, and in most of the 
others, involving only a partial interference with property, the interference is 
indirect and incidental. In every case, however, which has resulted in an 
international claim, the invasion has been direct and has resulted in what 
was claimed to be unjust enrichment either of the state or other individuals. 

The earlier international incidents resulting from interference with the 
property of aliens, such as the Sicilian sulphur monopoly, the Italian and 
Uruguayan insurance monopolies ® etc., ended inconclusively in so far as the 


2 See Champlin Refining Company »v. Corporation Commission, 286 U. 8. 210 (1932). 
3 Bullington, op. cit., A. J. I. L., Vol. XXI (1927), p. 692, notes 27 and 28, p. 697, note 57. 
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question of international liability is concerned, and are therefore of minor 
value as precedents. It is true that compensation was paid by Sicily to 
Great Britain on behalf of the British nationals whose property was involved, 
but this compensation was collected only after gunboats had been dispatched 
to the Sicilian coast. Nearly all of the larger nations of the world lodged 
protests with Italy at the time of the insurance monopoly, and it was due 
probably only to certain modifications in the law and to the fact that the 
monopoly never actually operated as such that serious trouble was averted. 
Likewise the matter of the Uruguayan monopoly ended with protests, for the 
law never took effect. The principal value to be found in these and similar 
precedents is that they committed a large group of the family of nations to 
the proposition that a government monopoly in any business or commodity 
which destroys the previously acquired property rights of aliens without 
compensation is contrary to the rules of international law. 

A similar case which was arbitrated involved the powder monopoly cre- 
ated in Salvador.t Savage, an American citizen, owned a quantity of powder 
there and was unable to dispose of it within the six months period allowed 
by the local law. It is understood that the arbitrators wrote a reasoned 
opinion, which has unfortunately been lost, but we do have the award of the 
tribunal declaring liability on the part of Salvador and awarding compensa- 
tion to the United States on behalf of Savage. The authority of this case as 
a precedent is questioned because it does not affirmatively appear that the 
point was argued as to whether an alien could be entitled to compensation 
when under the law nationals were not. Despite this criticism, the fact re- 
mains that the tribunal did award damages, and the case is definitely one 
where a state has been held liable for injuries to the property of an alien 
caused by a general law under which nationals were not compensated. 

Portugal, in 1910, confiscated to the state all religious properties within 
its borders, many of which were owned by citizens of France, Great Britain 
and Spain.’ After considerable negotiation, the matter was submitted to an 
arbitral tribunal formed under the Hague Convention, resulting in an award 
to each country on behalf of its nationals. It is true, as pointed out by those 
who do not accept the case as a precedent, that there was an agreement as to 
the disposition of the case before the decision of the arbitrators. However, 
Spain was not a party to the agreement, and Spanish claims were allowed on 
the basis of the application of rules of international law alone, which would 
seem to overcome the criticism. 

Not subject to either of these criticisms is the case of United States 
(Hopkins) v. United Mexican States, decided by the United States-Mexico 
Claims Commission.* Hopkins had purchased certain money orders during 
the Huerta régime in Mexico which were voided by legislation passed when 


4 Moore, Int. Arbitrations, II, p. 1855. 
5 Bullington, op. cit., A. J. I. L., Vol. XXI (1927), p. 698. 
$A. J. I. L., Vol. XXI (1927), p. 162. 
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a regular government was again established. Mexico defended the claim on 
the ground, among others, that since the orders were avoided by a general 
law under which Mexican nationals were not entitled to compensation, an 
alien could not claim compensation under the rules of international law. 
This claim was definitely rejected by the commission in a reasoned opinion, 
in which the Mexican Commissioner concurred, and damages for the full 
amount of the orders, with interest, were awarded to the United States on 
behalf of Hopkins. 

More important perhaps than any other precedent is the Norwegian 
Shipping Claims Case decided by a court formed from the panel of the 
Hague Tribunal.’ As is well known, these claims grew out of the exercise of 
the right of angary on the part of the United States with reference to certain 
shipping contracts held by Norwegian nationals in the United States at the 
time of the latter’s entry into the World War. Liability for some damages 
was admitted by the United States, the sole difference between the two coun- 
tries being the amount due, and for this reason the case has been rejected by 
some as a precedent on the subject under discussion. However, the case may 
not be so easily disposed of, for in determining the amount due it was neces- 
sary for the court to determine what elements of damage were compensable, 
and the tribunal was invited, in determining this question, to apply the same 
rules as were applied by the United States to its nationals. It was claimed 
by the United States that the destruction of contract rights when the actual 
construction of the ship had not commenced was an exercise of the right of 
restraint of princes and not compensable. The tribunal admitted the right 
of the United States to treat its nationals on this basis, but denied the right 
to apply the same standard to the citizens of other nations, saying: 


International law and justice are based upon the principle of equal- 
ity between states. No state can exercise towards the citizens of an- 
other civilized state the “power of eminent domain” without respecting 
the property of such foreign citizens and without paying just compensa- 
tion as determined by an impartial tribunal if necessary. 


Besides awarding damages for the destruction of contract rights on which 
no construction had started, the tribunal determined that the United States 
had retained title to certain vessels after the emergency had ceased, and 
damages were allowed for this item also. It was decided, in addition, that 
the United States had waited an unreasonable time under all the facts and 
circumstances in making compensation. The scope of the decision is shown 
by the fact that Secretary of State Hughes protested the decision as giving 
aliens preferred treatment over nationals as to compensation and as taking 
from the United States the right to determine for itself the extent and duration 
of the emergency. Throughout the case there are allusions to the right of 
an alien to protection of his property rights under international law, and while 
they may be dicta, as is said of similar statements by the Permanent Court 


7A. J.1.L., Vol. XVII (1923), p. 362. 
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of International Justice in its famous decision No. 7 involving the German 
interests in Upper Silesia, it is nevertheless considered dictum and, as in 
decision No. 7, was at least an inducement in the ultimate decision and en- 
titled to weight as such. Indeed the ultimate decision, that expropriated 
property must be paid for within a reasonable time at its fair value at the 
time and place of taking under all the circumstances, was expressly based 
upon the respect for private property required by international law. 

From these precedents we may fairly state that international liability 
for injury to the property of aliens may not be escaped merely because the 
injury is occasioned by a general law. Likewise, it is submitted that we may 
safely say that general laws affecting all property of a certain class within a 
state are no exception to the generally recognized rule that a state may not 
escape liability by recourse to its municipal law, a principle which was recog- 
nized by every nation answering the League of Nations questionnaire pre- 
paratory to the conference on codification. Finally it would seem to be es- 
tablished that a nation may not, under international law, directly take or 
destroy the property of an alien without any compensation where the taking 
or destruction enures to the financial benefit of the state or of its nationals. 
The compensation required is measured by the fair actual value at the time 
and place of taking under all the circumstances, and the payment need be 
made only within a reasonable time. Beyond this we may not safely go in 
seeking to delimit the minimum standard of treatment of the property of 
aliens required by international law, except to say that the standard does not 
seem to be different merely because the injury is occasioned by a general law. 
The limits will have to be gradually defined by further decisions dealing with 
particular fact situations. 

The Fifth and Fourteenth Amendments to our Constitution do not define 
the international standard any more than does the German Constitution of 
Weimar, in authorizing the “social use” of private property, define such 
standard. The diversity of legal systems throughout the world and the ex- 
treme variance in political and economic notions held by admittedly civilized 
peoples require the utmost caution on the part of the lawyer in attempting 
to determine whether or not any particular state of facts reflects an act of the 
state below the minimum standard of justice required by international law. 
The strong and impressive argument against the desirability of any standard 
at all in these matters should be borne in mind, and the limits of the standard 
left sufficiently flexible between the ultimate extremes to leave room for that 
freedom of experiment in the social and economic world which is so necessary 
if it is not to remain static. Freedom, however, does not mean license, and 
the argument against any international prohibitions at all on the ground that 
when a state enacts legislation deemed by it to be for the well being of its 
people it is exercising the highest prerogative of sovereignty for which it is 


*A. J. 1. L., Vol. XXIV (1930), p. 47. 
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accountable to none, is a negation of law incompatible with the modern eco- 
nomic structure of our world. 

Furthermore the fears held by those asserting these arguments as to the 
practical effect of international limitations on the right of a state to deal as it 
pleases by general law with all property situated within its borders, would 
seem exaggerated. The limitations of law, in the case of bona fide social re- 
forms, do not operate on the end sought but only on the means used to accom- 
plish it. No prohibition in international law has been suggested as prevent- 
ing a nation from redividing real property within its borders if it desires to 
do so, nor does it forbid the nation to divide the property of aliens in the same 
way it divides that of its nationals. The only requirement of that law is that 
if the land of an alien be taken under certain circumstances, it shall be paid 
for regardless of what may happen with reference to nationals. The social 
reform sought to be accomplished is the redivision of land and not mere ex- 
propriation without compensation. The same holds true with reference to 
the nationalization of forests and minerals or any other rearrangement of 
property rights—the reform lies in the rearrangement and not in the denial of 
compensation. Indeed, only Latvia of all the nations promulgating agrarian 
reform laws failed to make at least a gesture at compensation even for its 
own citizens. The dispute as to the application of these laws passed by all the 
other nations relates only to the adequacy of the compensation. The rule 
announced in the Norwegian Shipping Claims Case, it seems, would leave 
ample room for the exercise of judicial discretion in determining the adequacy 
both as to amount and as to time, so that the claims of aliens would not reach 
such imminence and magnitude as to threaten the ability of the nation to 
carry out its reforms if the claims were upheld. If aliens owned such a large 
portion of the nation’s property affected by the law that to pay for it would 
prevent the reform, we would be presented with a law suspiciously like one 
directed at aliens as such which would, of course, make illegal the law itself 
if such fact were established. It is doubtful, however, if such a fact situa- 
tion would ever arise. In answering these arguments, it is not intended to 
express any opinion upon the validity in international law of any particular 
legislation, but only to show that complete freedom of the state is not a prac- 
tical necessity in these matters. 

It is manifest from the very nature of the subject that the decision of 
particular fact cases will in most instances have to be decided, if at all, by an 
impartial international tribunal, and as to many laws it would be difficult to 
predict what the decision of the tribunal would be. This uncertainty has 
been urged as a criticism of having any standard at all. This amounts, how- 
ever, to a criticism of law itself rather than to the particular rule in question. 
Prompt submission of such disputes to arbitration will quickly end all 
uncertainty and will give added strength to that supremacy of law which 
is so necessary to the orderly conduct of economic relations between 
nations. 
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The Presipent. The first paper this afternoon dealt with “Treatment 
of private property of aliens on land: In time of peace.” Unfortunately 
there has been and there still is a time of war. Those phases of the question 
will be discussed by Mr. E. Russell Lutz, Assistant to the Legal Adviser, 
Department of State. 


TREATMENT OF PRIVATE PROPERTY OF ALIENS ON LAND 
IN TIME OF WAR 


By E. Russet Lutz 
Assistant to the Legal Adviser, Department of State 


With the ever increasing interdependence of the various nations of the 
world, with the further growth and development of industrialism, of foreign 
commerce, and of foreign investments, the question of the status of the prop- 
erty rights of aliens assumes greater importance, and forces itself upon the 
attention of those interested in the development of the better interests of 
mankind. Mr. Bullington has very ably discussed the question of the treat- 
ment of the private property of aliens on land in time of peace. I have been 
requested to discuss the treatment of the private property of aliens on land 
in time of war. 

In twenty minutes, of course, it is very difficult even to touch upon the 
many intricate problems involved. The term “aliens” includes all persons 
of foreign nationality, whether they be citizens of enemy, neutral, or associ- 
ated belligerent countries, or persons without citizenship, and distinctions are 
to be made between aliens according to domicile, in the belligerent country 
where their property is located, in an associated belligerent country, in con- 
quered territory, in a neutral country, or in an enemy country. I shall limit 
my discussion to the question which has been of great interest to the various 
nations of the world during the last fifteen years, that is, the status of the 
private property found in a belligerent country at the outbreak of war be- 
longing to aliens of enemy nationality residing in an enemy country. 

The customary practice of the past has, to a certain extent, distinguished 
between the treatment of various types of private property, which may be 
classified into four groups: (1) debts of the state to alien enemy creditors or 
public debts; (2) private debts owing to alien enemy creditors; (3) other 
personal property rights and interests of alien enemies found within the 
state, or movables; (4) real estate or immovables. 

Our inquiry into this question’ may be developed along the following 
lines: (A) the usage of nations; (B) provisions of general treaties; (C) 
the opinions of writers and jurists; (D) practice in the World War and 
after. 


1 Practically every general writer on international law discusses this question in connec- 
tion with the effect of the outbreak of war. Numerous citations will, therefore, be avoided. 
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A. THE USAGE OF NATIONS 


Under the Roman law, there is no question but that the belligerent right 
to confiscate enemy’s goods, wherever found, was generally used, and that the 
practice continued during the so-called Middle Ages. The first relaxation 
of the ancient law seems to have occurred in favor of merchants as early as 
the thirteenth century.2, According to the available information, through 
domestic laws, treaty provisions and usage, the practice of confiscation died 
out, and a customary usage of exemption became established. The last case 
of confiscation cited by Bynkershoek occurred in 1688.5 

In the middle of the eighteenth century (1753) there occurred the famous 
Silesian Loan dispute. The King of Prussia stopped payment on a public 
debt owing to Englishmen, by way of reprisal. The British Government 
remonstrated in a memorandum which pointed out that it was against the 
custom of nations and the honor of sovereigns to make reprisals upon a public 
debt owing to enemy nationals. This memorandum has become a classic in 
the international law of war. Vattel called the British memorandum an ex- 
cellent monograph on the law of nations. Dr. Moore observes that the act 
of the King of Prussia “is conspicuous not more by reason of its solitariness 
than by reason of the unanimity with which publicists have disapproved 
it.’* From that day to 1914, this particular class of private property of alien 
enemy subjects has been considered as immune from confiscation. 

From the data available, it appears that the usage of immunity for 
other alien enemy property was consistently followed from 1688 to 1914, with 
the following exceptions: ® 

1. The confiscatory acts of certain American colonies in the Revolu- 
tionary War. The losses resulting from the American confiscatory acts 
were partially provided for by treaties from 1783 to 1802.® 

2. In the wars between England and France during the French Revolu- 
tion, the private property of enemy subjects was sequestrated, but under the 
treaty of 1814 between the two powers,’ sequestrations were removed on 
both sides. 

3. In 1807 Denmark, in retaliation for certain acts of the British Gov- 
ernment, issued a decree confiscating the debts owing to persons in England.§ 

4. On August 10, 1861, the Congress of the Confederate States of America 


2 Westlake, International Law, p. 44. 

3 Quaestionum Juris Publici, Vol. II (Translation), Classics of International Law, 1930, 
pp. 25, 49-51. 

4 Wheaton, International Law, Dana ed., p. 378; Classics of International Law, Vattel, 
Le Droit des Gens, Vol. II, Classics of International Law, 1916, p. 139; Hall, International 
Law, 8th ed., p. 521; Moore, Digest of International Law, Vol. VII, pp. 306-307. 

5 Westlake, op. cit., p. 46 note. 

* J. B. Moore, International Law and Some Current Illusions, pp. 13-15 (hereinafter 
cited as “Current Illusions’); Ware v. Hylton (1796), 3 Dallas 199. 

7 Dana’s Wheaton, op. cit., p. 390. 

8 See Wolff v. Oxholm (1817), 6 M. & S. 92. 
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passed a law providing for the sequestration of the property of all persons, 
whether Americans or aliens, residing in the territory of the Union, excepting 
public stocks and securities.® Lord Russell, for the British Government, pro- 
tested this act and said that the ancient right had been so generally con- 
demned that it might almost be said to have become obsolete.’ 

It has, on occasion, been suggested that the Acts of the American Con- 
gress of August 6, 1861, and July 17, 1862, providing for the confiscation of 
certain properties, was an instance of the general right to confiscate the pri- 
vate property of alien enemies, since reference was made to the right in 
debates in Congress and by the courts in later passing upon issues under the 
Acts.14_ But from the very terms of the Acts, it is apparent that their purpose 
was to confiscate property which was used or intended to be used “in aid of 
the rebellion,” or to seize and confiscate the property of those in rebellion, as 
punishment.’ The writers on international law have not considered those 
acts as applications of the right of confiscation. 

To the confiscatory acts of the American and French Revolutions, of 
Denmark in 1807, and the Southern Confederacy in 1861, may be added the 
act of the Transvaal Government during the Boer War in “commandeering” 
certain gold belonging, in the main, to British citizens. Efforts have been 
made to explain this seizure on other grounds.'® 

As to the usage of nations down to 1914, therefore, we find that in all the 
wars during a period of over two centuries there was a general immunity from 
confiscation, or even sequestration, for all forms of private property belong- 
ing to enemy subjects, the five exceptions to the usage standing out glaringly 
because of their singularity, and in two of them corrections were made in the 
treaties of peace. 

In none of these five cases mentioned, were public debts interfered with. 

The usage of nations in this regard has been affected by numerous treaty 
provisions, which have been of great importance in establishing the usage. 


B. PROVISIONS OF GENERAL TREATIES 


From very early times, nations have concluded treaties protecting pri- 
vate property in time of war.1* Needless to say, these numerous treaty 
provisions have varied greatly in details. Some treaties have provided for 


® McPherson, Political History of the United States during the Great Rebellion (4th 
ed.), p. 198. 

10 Spaight, War Rights on Land, p. 31. See Parl. Papers, Vols. I and II, N. A., No.1, 
108. 

1 Turlington, American Journal of International Law, Vol. 22 (1928), p. 270, at pp. 
284-287. 

12 Moore’s Digest, VII, pp. 290-295; 23 Columbia Law Review, 383; Hyde, Interna- 
tional Law, II, p. 238. 18 Spaight, op. cit., p. 32. 

4 Bynkershoek, op. cit., pp. 22-23; Twiss, Law of Nations, Secs. 47, 49, 50; Hall, op. cit., 
pp. 522-523, 525; Westlake, op. cit., p. 45; see Works of Alexander Hamilton, Lodge’s ed., 
Vol. V, pp. 160, 412-418; Turlington, op. cit. 
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the withdrawal of merchants and their property in case of war, others for the 
continued residence of all persons, others for the immunity of debts, while 
others refer to all property of alien enemies. 

With respect to the effect of these numerous treaty provisions, Westlake 
has stated: 


The system of the treaties may therefore be deemed to amount to a 
general agreement, on the part of governments, that modern interna- 
tional law forbids making prisoners the persons or confiscating the prop- 
erty of enemy subjects in the territory at the outbreak of war, or, saving 
the right of expulsion in case of apprehended danger to the state, refusing 
them the right of continued residence during good behavior.® 


And Dr. Moore has commented as follows: 


It would be an idle task minutely to analyze the language of the 
foregoing treaties in order to ascertain whether some particular confis- 
cation might be enacted without flagrant violation of their precise terms. 
But, without regard to the words employed and their literal interpreta- 
tion, there can be no doubt that they were understood to emanate from 
the general rule against confiscation, which it was not supposed that the 
contracting parties would seek in any respect to infringe.'® 


In passing, it may be interesting to observe that in the present American 
series of treaties of friendship, commerce and consular rights, the first of 
which was the treaty of December 8, 1923, between the United States and 
Germany, no special provision is made regarding the reciprocal rights of na- 
tionals and their property in case of war. One specialist on this subject has 
observed, with respect to the omission, that “ Modern treaties do not mention 
the exemption of enemy private property in one’s own territory any more 
than they do an exemption from slavery. Both institutions have been 
deemed equally obsolete.” 17 


C. THE OPINIONS OF WRITERS AND JURISTS 


Grotius, writing in 1625, recognized the existence of a “strict right” of 
a belligerent to seize and acquire the private property of enemy subjects, of 
all four classes, as under Roman law, but gave it as his opinion that to exer- 
cise the right and to make general seizures was “to depart from the rule of 
human conduct.’’*8 

Bynkershoek, writing in 1737, approved of the existence of the right of 
confiscation of all four classes of property, except as restricted by treaty, 
although the examples he cited were some years before his day.’ 

Vattel, in 1758, divided alien enemy property into the four classes rec- 
ognized at the beginning of this discussion, giving it as his opinion that under 
international law public debts and immovable property should be immune; 


15 Westlake, op. cit., p. 46. 46 Current Illusions, p. 21. 

17E. M. Borchard in A. J. I. L., Vol. 22 (1928), p. 636 at p. 640. 

18 Grotius, De Jure Belli ac Pacis, Vol. II, Classics of International Law, 1925, pp. 
757-759. 19 Bynkershoek, op. cit., pp. 22, 29, 31, 32. 
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that upon the outbreak of war seizures of movables could not be made “ with- 
out giving a fair opportunity for withdrawal”; and that as to private debts, 
“in the interest of promoting and protecting commerce, all sovereigns of 
Europe have been less rigorous in using the right of seizure,” and that “once 
this relaxation has become the general custom, a sovereign who should act 
contrary to it would violate the public faith.”?° 

Starting with the nineteenth century authorities, it may be well to dis- 
tinguish between the Continental and Anglo-American writers. 

The view commonly adopted by Continental writers is that an obligatory 
custom of exemption had arisen. For example, Rivier, in 1896 wrote: 


There are no longer confiscated, in our day, the goods of sub- 
jects of the enemy state, situated or found in the country, nor the 


credits of the state or of private parties. . . . The respect for private 
property, during war, is an accepted principle, excepting, of course, that 
at sea.1 


The Anglo-American authorities and jurists have expressed conflicting 
opinions upon the protection international law affords alien enemy property.”” 
They appear to be unanimous among themselves and with the Continental 
authorities on at least three points: (1) that there has in fact been a long 
usage of exemption; (2) that the obligatory custom of exempting public debts 
from confiscation, has become settled law; (3) that the outbreak of war does 
not ipso facto operate as a confiscation of other properties. 

However, a difference of opinion among Anglo-American writers and 
jurists exists as to whether it would be contrary to international law for con- 
fiscation to take place. 

One small group, while recognizing the established usage of exemption, 
declares that the strict belligerent right of confiscation still exists, without 
qualifying the existence of the right in any way.2* The majority of this 
group wrote in the early part of the nineteenth century, or since the World 
War. 

Another group, while recognizing at the same time the existence of the 
belligerent right of confiscation, and the long existing customary usage of 
not exercising the right, declare in effect, with Mr. Justice Patterson in the 
case of Ware v. Hylton,** that confiscation is “a relic of barbarism,” or 
with Chief Justice Marshall in the famous case of Brown v. the United 


2 Vattel, op. cit., pp. 25, 260. 

11 A. Rivier, Principes du Droit des Gens (1896), Tome II, p. 232. 

% See, for example, the opinions collected in VII Moore’s Digest, pp. 306-309. 

% See, for example, Claud Mullins, “Private Enemy Property,” Transactions of the 
Grotius Society, Vol. VIII, pp. 89-104; dicta of Justices Chase, Iredell and Cushing in Ware v. 
Hylton (1796), 3 Dall. 199, and dissenting opinion of Justice Story in Brown v. United States 
(1814), 8 Cranch 110; Mr. Justice Strong in Miller v. U. S. (1870), 11 Wall. 268; Lord Stern- 
dale in Ex-Tzar of Bulgaria (1921), 1 Ch. 107. 4 (1796) 3 Dall. 199. 
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States,*5 that the recognized modern usage of exemption could not be disre- 
garded by the sovereign without “obloquy.”*® 

The third group recognize the long established usage of exemption and, 
applying Marshall’s doctrine in the Perchman case,?? declare that the cus- 
tomary usage has now become law, that the ancient belligerent right has be- 
come obsolete, and that consequently it is well settled that to confiscate 
would be a violation of international law. Among the proponents of this 
view before 1914 were Lord Ellenborough in the English case of Wolff v. 
Oxholm in 1817, and the recent authorities, Moore, Westlake, Oppenheim, 
and Lawrence.”® 

It will be seen, therefore, that while there was a difference of opinion 
among jurists and writers in the period prior to 1914 upon the question 
whether or not the right of confiscation had become obsolete by the admitted 
lack of usage, the Continental authorities, and outstanding Anglo-American 
authorities in the latter part of that period, were of the opinion that it was 
obsolete. 


D. PRACTICE IN THE WORLD WAR AND AFTER 


Upon the outbreak of the war in 1914, the countries on both sides placed 
the property of enemy subjects under surveillance and control, or under cus- 
todianship.2® The action of the various belligerent countries, was at first 
rather harmless. This, however, was followed by general sequestration, and 
later in some countries by systematic liquidation through forced sales. The 
policy of seizure, control, sequestration and liquidation of enemy private 
property by the Allies was expedited by the recommendations of the Paris 
Economic Conference of June, 1916.°° 

In the Peace Treaties, very specific provision was made regarding the 
sequestrated enemy private property. By Article 296 of the Treaty of Ver- 
sailles the payment of debts by all debtors was guaranteed by the Allied and 
Associated Powers and by Germany, and clearing offices were established in 
order to settle the mutual indebtedness. By Article 297, Germany under- 
took to restore the property rights and interests of the nationals of the Allied 


% (1814) 8 Cranch, 110. 

26 Kent’s Commentaries on American Law, Vol. I, pp. 59, 63-65; Justice Wilson in 
Ware v. Hylton, supra; Justice Clifford in Hanger v. Abbott (1869), 6 Wall. 532, 536. 

27 1833, 7 Pet. 51, 86. 

28 Moore’s Digest, VII, pp. 312-313; Moore, Current Illusions, pp. 13-25; Westlake, 
International Law (1910), Vol. II, pp. 41-48; Oppenheim, International Law, 3rd ed., Vol. 
II, pp. 157-158; Lawrence, The Principles of International Law (1910 ed.), pp. 425-429; 
see also 21 Columbia Law Review, pp. 666, 669 note 14; Borchard, in A. J. I. L., Vol. 18 
(1924), pp. 523-532, and Vol. 22 (1928), pp. 636-641; Hyde, International Law, Vol. II, 
pp. 237-242; Lord Parker in The Roumanian (1916), 1 A. C. 124. 

29 For some of the laws, see Fauchille, Tratté de Droit International Public (1921), Vol. 
II, pp. 73-74. 

30 British Command Paper, No. 8271, 1916. Recommendations of the Economic Con- 
ference of the Allies, held at Paris on June 14, 15, 16 and 17, 1916. 
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and Associated Powers, but the Allied Powers reserved the right to retain and 
liquidate all enemy property rights and interests for the payment of claims of 
various types against Germany, and against other enemy powers, in so far as 
those claims were not otherwise satisfied. 

By Article 297 (i), Germany undertook “to compensate her nationals in 
respect of the sale or retention of their property rights or interests in Allied 
or Associated States.” This is the article by which the expropriated persons 
were to receive indemnification, and the article which has been relied upon 
by the peace treaty apologists to distinguish the treaty provisions from con- 
fiscation.*! Similar provisions as these appear in the other peace treaties. 

The Government of the United States, following the termination of the 
war, entered into separate treaties with the Central Powers, and pursued a 
separate course as to alien enemy property, which had been seized during 
the war. By various acts, culminating in the Settlement of War Claims Act 
of 1928, provision has been made for the return, upon certain conditions, of 
the seized alien enemy property, an action in accordance with historical 
American policy.®? 

Some few belligerent countries did not sequester any private property. 
In most of the non-European countries, the sequestered property has been 
returned in varying proportionate amounts. With respect to the remaining 
countries, it has been generally recognized that the private German owners 
of property expropriated under the treaty have received such small compensa- 
tion that in effect their property was taken without indemnification.** As a 
result of the recommendation of the Young Report of 1929 on Reparations,** 
a series of treaties has been entered into making provision in general for a 
return of the unliquidated properties, amounting however to only a small 
percentage of the property actually sequestered, liquidated and retained. 

The net result has been that thousands of former enemy nationals lost 
their property through the operation of the Treaty of Versailles, and have 
received very little, if any, compensation. If this precedent is not corrected, 
it would seem that the security of foreign investments will depend upon mili- 
tary force, an outlook which is not very bright to those genuinely interested 
in the future peace of the world. The commercial community is cognizant 
of the precedent which has been set in thus attacking the security of private 
property in time of war and in the period following a war, and efforts are 
being made to have something done about it. 


31 See Temperley, History of the Peace Conference, Vol. II, 327, 328 ff., Vol. V, pp. 86-91. 

% The Secretary of the Treasury, in 1926, declared: “To confiscate the private property 
of enemy citizens is inconsistent with historical American policy, detrimental to our own 
citizens who have interests abroad, and above all wrong in morals.”” New York World, 
April 22, 1926. 

%3 American Foreign Relations, 1930, Charles P. Howland, Editor, section entitled 
“Notes on the Policies of Various Allied Powers and Colonies in Dealing with Sequestrated 
Enemy Property,” pp. 508-519; and Chapter 3 and “ Alien Enemy Property,” pp. 482-508. 

% Young Report, Chap. IX, entitled “Liquidation of the Past.” 
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The International Law Association at the Stockholm Conference of 1924, 
unanimously adopted a resolution that the conference was firmly of the 
opinion “that the revived practice of warring states by which they confiscate 
the available private property of alien citizens is a relic of barbarianism 
worthy of the most severe condemnation.”®> At the New York Conference 
of the Association, in 1930, a resolution was adopted authorizing the Private 
Property Committee of the association to prepare a draft convention on the 
subject of enemy private property.®* 

The International Chamber of Commerce, at its 1931 Washington Con- 
ference, adopted a resolution calling for international conventions “expressly 
guaranteeing the protection of private property belonging to nationals of 
contracting states on the territory of other contracting states,” “both in time 
of peace and in time of war.” The resolution suggested that “The principles 
of inviolability should extend to all private material rights including debts, 

. intellectual and industrial property.” Further, it was suggested that 
“Exceptions . . . should be enumerated and form the subject of exact defini- 
tion,” and indemnification should be provided therefore according to specific 
rules.7 


CONCLUSION 


There would seem to be little doubt but that, in the present age, certainty 
as to the immunity of foreign investments from confiscation in time of war 
as well as in time of peace, is most desirable. From the above discussion, it 
would seem to be clear that there has been a general and well established 
customary usage exempting private enemy property, of all four classes de- 
scribed above, from confiscation in time of war, but that that usage has been 
deviated from in the recent conflict of nations. That deviation, added to the 
fact that the authorities on international law have been divided as to the 
obligatory character of the immunity of such property from sequestration or 
confiscation, make the present status of foreign investments uncertain. Con- 
sequently, it would seem to be desirable that the status of enemy private 
property, rights, and interests, be made more certain through the adoption 
of bilateral or multilateral treaties among the various nations of the world, 
making specific provision for the protection of private property in time of 
war. If this were done, it would be, undoubtedly, effective action in the 
cause of disarmament, of international economic recovery, and of world peace. 


The PresIpENT. The two papers are now open to discussion. 
Professor JaMEs W. GARNER. The last speaker, it seems to me, has 
given us a very good summary of the practice, the jurisprudence, and the 


35 Report of 33rd Conference, p. 73. 36 Report of 36th Conference, p. 363. 

37 Charles Bernard, Swiss publicist, has published the opinions of many prominent per- 
sons, in two volumes entitled Le Sequestre de la Propriété Privée en Temps de Guerre (1927- 
1930, Paris, Marcel Giard). 
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opinion regarding treatment of alien enemy property in time of war,—lI 
mean private property. It is perfectly clear from the summary which he 
has given us that the practice followed by most of the belligerents during the 
World War marked a return in very large measure to the practice of the 
Middle Ages. It was, as he said, a relic of barbarism. He pointed out that 
for twenty years prior to the beginning of the World War, with very few 
exceptions, the immunity of private property on land owned by alien 
enemies was recognized and observed in practice, so that the ancient principle 
had very nearly if it had not actually become obsolete. It seems to me that 
the alien enemy is in the position of being entitled to special consideration. 
Usually he has come into the country by permission, if he has not been 
actually encouraged to come in; he has been allowed to become a property 
owner, if he has not actually been encouraged to become a property owner; 
so that when his property is sequestrated, and especially if it is confiscated, 
it is a fair question to raise whether there has not been a flagrant violation of 
good faith. 

Now I am aware that during the World War there was not in every case 
an actual confiscation. In some cases the policy was rather that of seques- 
tration. That was true in our own country. As pointed out by Mr. War- 
ren, by the Act of Congress of 1928, provision was made for a return to alien 
enemies under certain conditions, of their property which had been seques- 
trated, but it must never be forgotten that during a relatively long period 
these owners were deprived of the use of their property, and in many cases a 
considerable portion of it had been lost or had been wasted through processes 
of liquidation of one kind or another. Now, in some cases, the owners of 
this property were persons who had long resided in the country. Their 
sympathies were sometimes on the side of the country which practiced the 
policy of confiscation. That was true of many American women who had 
married foreigners, who had lost their nationality, and had in consequence 
become alien enemies of their own country. 

Now, ladies and gentlemen, as I see it, the very best juridical sentiment 
of the world today revolts against that practice, and the practice of the World 
War was contrary to the practice of the United States throughout its entire 
history, unless we except the action of the Confederate Congress in 1861 
and 1862. No one pointed that out with more forcefulness and emphasis 
than Alexander Hamilton himself, and that has been the view of the great 
majority of the text-writers of the time. 

I have very little sympathy for any effort to codify the laws of war, 
particularly as they relate to the methods and the instruments which may 
be employed in carrying on the general killing, because I think such efforts 
are likely to be futile, but here we have a case which in my humble opinion 
calls largely for codification. I think the time has arrived when the world 
ought to come to an agreement on this question of how this unfortunate class 
of people, mostly innocent people, should be spared from the humiliation 























119 


and punishment of having their property confiscated. I earnestly hope to 
see this movement for codification of international law include an effort to 
bring about an agreement in this respect. I do not see how anyone, what- 
ever may be his views in regard to the codification of the laws of war, can 
find any objection based upon policy or reason why this change should not 
be made. I hope, sir, to see the time come in the near future when on this 
particular point we may get an agreement among the nations which will 
remove in the future any such dark page in the history of nations as the 
practice of the World War gave us. 

Mr. CHarLes Henry Butter. I want to ask a question in regard to 
this confiscation of debts during the last war. Did, or did not, the Treaty of 
Versailles theoretically indemnify all those whose property was taken or 
sequestered? ‘The United States, of course, adopted a different system from 
the clearing house; but so far as the United States is concerned, all property 
that was sequestered has been gradually returned, or is in process of being 
returned. First every one got ten thousand dollars of their money back; 
then the interest was made payable andsoon. Out of 72,000 people, from 
whom property was taken, sixty-eight or sixty-nine thousand have had their 
money returned to them in full with interest. Eventually under the Act of 
1928, when and if Germany shall pay the reparations agreed under the treaty 
of peace, all property will be restored with interest. 

So far as other countries are concerned, as I understand it, they gave full 
credit to Germany for the value of property that was taken from her citizens, 
and Germany was to indemnify her citizens. Now, what I am asking is 
whether, had it not been for post-war inflation and depreciation of currency, 
the Germans would not have been reimbursed by Germany for the full 
amount taken? Was or was not the effect on those whose property was 
taken the result of taking of property, or the result of an independent cause, 
to wit, the depreciation of currency in Germany? I have been told that in a 
number of cases the parties who thought they were going to be indemnified 
did not get any indemnity because they were paid in marks when marks were 
not worth a great deal. I am not sure about this, but I would like to know if 
there was not some provision for the compensation of Germans through their 
home government for the property taken from them? 

The Presipent. Does either of the two gentlemen who spoke on the 
subject desire to enlighten our brother any? 

Mr. Lutz. I might say that in my paper I mentioned that Article 297 
(i) did provide that Germany should undertake to compensate those people, 
but in fact they did not receive compensation, and it was not due to merely 
the inflation. They received only a very small percentage of the amount in 
some cases and in other cases they received practically nothing. I think 
that probably answers the question. 

Mr. A. H. Fetuer. As I see it, ladies and gentlemen, and particularly 
Mr. Butler, the great defect of that provision in the Treaty of Versailles was 
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that while it provided that Germany received credit against reparations 
payments for the compensation which she undertook to pay to her own 
citizens, the fact that reparations sums were not fixed made that credit en- 
tirely fictitious, and Germany did not know at the time of signing the Treaty 
of Versailles how much she was to pay in reparations and then be credited 
with the amount which could be fixed. She had no idea at all what she was 
to pay her citizens, it meant absolutely nothing at all. As to the subsequent 
events in Germany which led to, one might almost say, the defrauding of the 
persons whose property was actually confiscated, I have, of course, nothing 
to say, but I do not think the provisions of the Treaty of Versailles could be 
said to have in any way canceled the blot against the practice of the Allied 
and Associated Powers. 

Professor GARNER. If the principle of immunity had been adopted at 
the outset, as I maintain it should have been, there would have been no con- 
fiscation and there would have been no necessity for an article in the treaty 
of peace dealing with the matter. I do not care what the treaty of peace 
provided. My point is that there should have been no confiscation in the 
first instance; therefore, no necessity for dealing with it in the treaty of peace. 

Mr. Jackson H. Ratston. I wonder if it would simplify or complicate 
the question before the house if it were re-stated, and in some such fashion 
as this? When a nation authorizes its citizens in uniform to kill as many 
citizens as may be of another nation, is it just or legal or right for the nation so 
providing to take the private property also of the citizens of the nation which 
it has antagonized and to take that for its own benefit? That, I understand, 
is a fair re-statement of the question before the Society. Now, the answer to 
that question will depend upon the nature of the jury. If you are before a 
jury of perfectly competent and well trained thieves, there is only one possi- 
ble answer. If you are before a jury of reasonably honest men who quite 
disapprove of the habit of taking property to which one has no title, you will 
get an entirely different answer. 

The Presipent. Is there a desire for further discussion? 

Mr. Frep K. Nietsen. So much has been said which I have not heard 
that I really have no right to add anything. I am prompted to do so, how- 
ever, because of the fact that I have so often heard reference to that stipula- 
tion that Germany should pay her nationals for what we might call confis- 
cated property. Now, in an elaborate treaty like the Treaty of Versailles, 
the historical background, if I may use that expression, is often valuable 
for purposes of interpretation. It has been a little curious to me to hear 
reference made to that stipulation, because I happen to know the background 
of it, a little better, I think, than any other person. 

The stipulation was inserted there through the effort of a very in- 
significant member of the Peace Conference who had nothing to do with the 
provisions with regard to confiscation which have been denounced as obsolete 
and as relics of barbarism—and very properly so denounced, I think. It was 
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because those stipulations seemed to be a blot on the record of the Allied 
and Associated Powers, that some feeble and, I might say, crude, attempts 
were made to afford a little remedy. The author had this in mind: that the 
Allied and Associated Powers could never defend this feature of their own 
record. They could not ground their action on international law. 

And now the next confession I might make is not a very satisfactory one, 
because one idea in putting that stipulation into the treaty was that it might 
give a little defense to the act of confiscation. I do not think it is much of a 
defense, if I knock down a man and take his money away from him illegally, 
to impose upon him the obligation to pay himself. So that there is not 
much defense in the contention that there can be no confiscation if Germany 
fails to pay. 

Now, the other idea was something like this: Any defeated nation must 
expect to pay an indemnity, and in a great, bitter struggle such as this last 
one, the indemnity is likely to be a large one. Before the war, I happened to 
hear once from a distinguished German jurist that in Germany before German 
courts treaty stipulations could be invoked to a very great degree as they 
can in the courts of our own country; and the thought was that, while it is, 
perhaps, just—or, at least, it is the fortunes of war—that an indemnity must 
be paid, it is obviously outrageous that that indemnity should fall upon a few 
people to the extent of, perhaps, in a given case, everything they might own. 
The idea was that when that injustice might be inflicted on, let us say, people 
all of whose property might be in the United States, a remedy might be given 
them in the German courts to invoke the treaty and collect compensation. 
They would be paying indemnity to the extent of all their property, say, in 
the United States, or in any other Allied or Associated country, so to speak, 
and then, of course, they would in all probability be asked subsequently to 
pay also a further proportional share with other Germans. Now it is only 
recently that I observed a decision of a German court dealing with the plea of 
Germans for compensation, and the court held differently from what I had 
expected, in the light of my very meager knowledge, it might hold; it held 
I understand that no such action would lie; that the compact was one between 
Germany and the Allied and Associated Powers, and that Germany did not 
fail to live up to her obligations toward the Allied and Associated Powers by 
refusing to pay Germans. 

I think the principal speaker, whom I heard only in part, analyzed the 
evidence of international law and showed that we had, as far as we can gen- 
erally get in any case, the general assent of the nations of the world to that 
rule of law and a principle of civilization safeguarding private property. 
Our government did not take a firm stand at the conference in line with its 
traditional position in opposing this confiscatory provision. In any event, I 
think we should stop talking about that little subterfuge concerning which I 
have both a good conscience and also a guilty conscience. It is not of any 
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value now when Germany cannot carry out the stipulation and when German 
courts will not give effect to it. 

There is just one other point I might mention, and it seems to me, al- 
though I am uninformed respecting it as far as definite information is con- 
cerned, that, when Germany attempted to pay money for confiscated prop- 
erty, the prior, so-called “‘liens’’ were invoked, and Germany was stopped 
from making those payments. I am not sure of it, but I am inclined to think 
I am right on that point also. 

Mr. Butter. I think the last speakers have informed me on the 
subject, except that they did have the benefit of giving to this audience the 
exact facts of the situation. 

Professor Epwin M. Borcuarp. I hope you will forgive me a justifi- 
able pride in the two papers you have just heard, for both speakers were 
former students of mine. I thought the papers made genuine contributions. 
The subjects of both papers, I think, are extremely important. The very 
intensity of the economic distress which is now sweeping the world has 
brought about more and more efforts to strengthen the national treasury at 
the expense of the private citizen by greater and greater inroads upon him, 
and to redistribute the fruits of industry by taking from those who have and 
giving to those who have not. There are some possible social justifications 
for the policy, perhaps, and they will vary from country to country, but the 
very fact that these great changes in private ownership may occur in time of 
peace through agricultural reform laws, through industrial public monopolies, 
and through other devices designed to take property from those who have 
built their nest-egg or their investment in reliance upon the old law, is bound 
to bring up great questions of international law as to whether the foreigner 
can be made to suffer those invasions of private property with and without 
compensation. 

Mr. Bullington in his address mentioned some dozen instances which 
have occurred. They deserve the most careful consideration, for this prob- 
lem, I think, will be with us for some time to come. How far can a nation 
change its social policy so as to take away from foreigners rights that they 
have acquired? Does the fact that the innovation is novel invalidate it? 
Does the fact that nationals suffer as do aliens justify it? Is any discrimina- 
tion against foreigners permitted? These are large matters and they are 
vital questions for international law. 

The able comments that we heard on the second paper this afternoon 
seemed to restore the faith that I was beginning to lose last night, namely, 
that you could still save international law from the chaos which, in my 
judgment, some of its votaries seem to advocate. I believe the future 
depends on saving it, upon invalidating this chaotic state which has been with 
us since 1914, and which has so many protagonists, believing that they speak 
in the name of peace. The law seems to be disavowed by them because it 
does not go far enough to suit them. 
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Now, the institutions that we heard discussed in the second paper, lie 
at the foundation of modern civilization. If a foreigner cannot invest his 
money abroad in safety, if he must be a sheer gambler, if he has got to face 
the possibility of losing it all should his country be so unfortunate as to get 
into war with the country of the investment, the whole institution of foreign 
investment will either gradually diminish and go by the board, or else it will 
be accompanied by an immense increase in armaments, for the safety of 
foreign private property will then depend on winning the war. No people or 
nation today will be willing to take the risks of losing a war, and the competi- 
tion in preparation may also produce unhappy results. The precedents that 
were created by the treaties of 1919 have been one of the many reasons why 
the Disarmament Conference cannot, I think, seriously succeed. They are 
afraid to give up any part of that physical protection which the law no longer 
givesthem. They have themselves so deeply undermined the law, impairing 
human confidence in good faith, in contracts, in promises, that they are 
forcing themselves to return to the primitive condition of being armed to the 
teeth. The alternative to law is force, hence I think that those who wish to 
serve humanity should do what they can, however feeble, to restore respect 
for law, for in the long run respect for law means survival of civilization and 
civilized institutions. Disrespect for law, including disrespect for neutrality, 
spells the termination of our civilized institutions. These things are tied up 
together, I think, indissolubly so. You cannot strangle the law made for 
both strong and weak without undermining civilized institutions, substitut- 
ing heavy armaments in place of law and taking your chances on the future. 
That is not the kind of a world, in my opinion, which will bring about the 
progress of the race. 

The protests of Mr. Garner were extremely well phrased. It is not sim- 
ply a matter of law either. Law is only a servant to an end, the end being 
the self-preservation of the race. If the foreign investment is to become 
unsafe, the price will have to be paid. The insurance for the new risk will 
run high. Borrowers instead of paying 4 per cent may have to pay 8 per 
cent. The lender will see to it that his nation has large armaments to insure 
that his investment is not going to be lost even if it should be confiscated on 
the outbreak of the war. The mere threat or danger of war is likely to 
produce panics of a kind not heretofore known, and for this condition, for 
which whole populations will pay, we have to thank the confiscators of private 
enemy property. Of course, substitution of a bad debtor for a good debtor 
under Article 297 (i) is a mere subterfuge, doing no credit to the integrity of 
modern times. It is the tribute vice pays to virtue. It was a subterfuge to 
avoid the inevitable charge of confiscation. 

Now, these things are all precedents. Every act of expropriation was 
making a precedent. Those who have made that precedent are naturally 
afraid that some day it may be applied to them as, of course, it may. The 
only way out then, is now to recognize not only the impropriety but the 
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illegality of the practice and its essential shortsightedness, the fact that it is 
inconsistent with the progress of the race. I think one minor assurance 
against a relapse may be a multilateral treaty, agreeing that private property 
in future shall beimmune. Think ofa nation confiscating its own consols, its 
own national bonds in the hands of an owner, an alien who happened in good 
faith to have bought them. That is what happened, not with Liberty 
Bonds, but with British consols and French bonds. That must not happen 
again, otherwise we shall gradually return to barbarism, I fear. Whether 
they will make good the confiscation of the past, Ido not know. They ought 
to, to check the growing loss of faith and to save their national honor. 

This institution lies, in my opinion, much closer to the question of peace 
and war, than do some of the things we discussed last night. We are dealing 
with the things that nations do or have done. Those things count. They 
are considered in every foreign office as precedents. They furnish the mo- 
tive, the reasons for armament, or per contra, for limitation of armament. 

The PresipENT. Ladies and gentlemen, Mr. Borchard is justly proud 
of his two students—just think how swollen up I must be with pride, for Mr. 
Borchard is gracious enough to suggest from time to time that I it was who 
encouraged him to study this international law of which he is undisputed 
master. 

Mr. W. G. Riceg, Jr. With the substance of what Mr. Borchard has 
said, I think the whole session is probably largely in agreement, and I would 
not take your time on this occasion to discuss the question of the necessity of 
neutrality which he raises in these remarks, as he seems to, every time he 
speaks. I cannot help feeling that he makes neutrality into a sort of sine qua 
non of international law, as if we could not possibly have law without also 
having neutrality. 

The point that I wish to raise isa question for Mr. Bullington. Would he 
be good enough to suggest to us how nearly the rule as to confiscation of 
private property of aliens in time of peace is in accord, in agreement, with the 
interpretation of the Fourteenth Amendment which the United States 
Supreme Court has gradually worked out as applied to the action of states, 
particularly in the case of taking property for public purposes and, perhaps, 
also in cases of forbidding certain dispositions and uses of property? 

Mr. Butuineton. I believe I stated in my paper that I did not think 
the Fifth or Fourteenth Amendment to our Constitution, as interpreted by 
our own courts, formed the international standard. I think that standard is 
vague now and I think perhaps it should be. We can only, as Justice Holmes 
said with reference to the police power, prick out the lines by actual cases. 
Now, I mentioned the legislation in many states with reference to what they 
call proration of petroleum, one of which laws, that of Oklahoma, has been 
appealed to the Supreme Court of the United States. It is a fact that in 
Oklahoma, in the Oklahoma City pool, it costs approximately $150,000 to 
drill an oil well because of the great depth it has to be sunk to. Under prora- 
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tion the owner of that land not only has that outlay, but he also has the 
purchase price of his property, and under proration he is limited to produc- 
ing perhaps 100 barrels a day, although the potential production for his well 
may be 50,000 barrels; in other words, he has no chance of getting the money 
back that he put in, in getting down to the oil. In the Mexican legislation, 
theoretically, the private owner had his title taken away from him and title 
vested in the government. He got the right to operate the well and get oil 
out of the well just as he had before. He got a concession. All he lost was 
the title. He did not lose his property. He has still got it and he is still able 
to produce it. The Mexican law was in part designed to do just the opposite 
of what our proration laws are designed todo. Mexico wanted to get the oil 
out of the ground and wanted its natural resources exploited. One way they 
had of doing it was to say, we will take title and tell you what todo. We will 
give you a 50 years concession, but you must produce oil, you must develop 
these properties. Now we seek to reach a different end. We want to keep 
owners from producing oil, so that the prices will rise, but the interference 
which was upheld by our Supreme Court, under the Oklahoma laws, was far 
greater than that in the Mexican laws, although if you just look at the word- 
ing of the law, the Mexican law seems harder. 

I cannot say—I am not able to say just where the limits will be. We 
can only find those limits by taking the actual cases and deciding them on the 
particular and peculiar facts there. Confiscation is just a word; it is a label; 
it does not mean anything necessarily. To some people prohibition was 
confiscation. I remember there was quite a strong article in the Harvard 
Law Review some ten or twelve years ago, asserting that theory, that it was 
confiscation. I suppose, too, from the view of the distiller it was confiscation, 
but I have not been able to find from the State Department that any one 
made any protest whatsoever. Everybody admits the right of the state to 
take these actions where it does not result in what might be called by some 
unjust enrichment of the state. The state gets nothing when it destroys 
traffic in something deemed harmful to the people. It simply destroys the 
property rights, but they are not given to somebody else. The state does not 
take it itself. I think the furthest that the present practice has gone is that 
if a nation does take property directly and completely without compensation 
of any kind whatsoever, and either gives it to another citizen or takes it to 
the government itself, then it is forbidden by international law. I do not 
think you can go much further now. I think you might predict, make a 
reasonable prediction as to certain cases, but there are so many elements to 
be considered, that you have to consider the whole thing in the light of past 
practice. Of course, as one European writer said, there have been so many 
expropriation laws passed recently that we do not know what the practice is, 
and I do not believe you can judge the practice which is to govern those 
particular laws under the rules of international law, by their own acts. You 
have got to go back before this wave came up to see what the law was before 
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you can say whether a particular law is a violation of it. Some of the coun- 
tries made provisions for payment in bonds and things of that kind that may 
or may not be compensation. A good bond might be fine compensation. A 
Mexican bond might be a good bond or it might be a bad bond. In at least 
one of the states the value was fixed at 50 per cent of the actual value. In 
Mexico they took the value as rendered for taxes, plus 10 per cent, and they 
were rather fair about that. They told the land-owner in advance that they 
were going to take the value that he rendered his property for taxes as the 
value of the property when expropriated, and gave him a chance to put the 
value at what he thought was the proper value. I think in one or two of the 
states they have fixed the value at the price levels of 1913 and 1915, without 
any compensation for the fall in the currency, but that might be defended on 
the ground that everybody else has suffered a loss in currency. 

You just cannot make any fixed rule which will cover every case, and I 
certainly do not think that the Fifth Amendment to our Constitution and 
the Fourteenth Amendment to our Constitution, constitute or state inter- 
national law, although Secretary Hughes, in his dispute with Mexico, did set 
forth a standard for international law which was far in excess of anything the 
Supreme Court has ever given to us or to our citizens in protection of our 
property, and I might add here, that in the Norwegian Ship Claims case the 
arbitral tribunal did say that the Fifth Amendment to the Constitution of 
the United States stated an international law rule—constituted an inter- 
national law rule. But I think that was rather because both parties agreed 
that that was the law that governed for that particular case; but nevertheless 
they gave more than could have been gotten under the rules of municipal law 
as interpreted by our Supreme Court. But I do not think that you can have 
or take the standard in any particular country. You have got to find the 
minimum standard for all countries, that all countries followed or at least 
professed to follow before the Russian revolution. 

Professor Besste C. RanpoupH. I understood, Mr. Chairman, Dr. 
Garner to say a minute ago that in a number of laws passed with regard to 
the property of alien enemies situated in a second belligerent state, and in the 
Confederate Act of 1861, there was confiscation. My recollection of it is 
that in a group of cases, of which Williams v. Bruffy is an example, it was 
expropriation rather than confiscation. It does not make so much difference, 
but I wondered which of those two you meant? 

Professor GARNER. I meant confiscation. I think I referred to that 
incident, however, as a doubtful case. I know some writers on that cite it as 
an exception to the general practice in the community. But I think a sub- 
sequent Congress, acting under the impression that what it was really doing 
was committing an act of retaliation, under the impression that the Congress 
of the United States had already taken similar action in regard to the prop- 
erty of alien enemies in the North, so acted—the Confederate Congress acted 
under that impression. 
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Professor RanpoLPH. In some cases they acted under expropriation, 
which is a mild thing as compared to confiscation. 

Professor GARNER. In the end they get everything, do they not? 

Professor RANDOLPH. Yes. 

Senator Expert D. THomas. I would like to ask Mr. Bullington a 
question. I have read somewhere, how true it is I do not know, that for- 
eigners owned slaves in the United States. The Thirteenth Amendment 
abolished slavery in the United States. Was that a peace time measure? 
Of course, that went into effect in December, 1865, when legally the war had 
not ended at that time, according to the proclamation issued by the Presi- 
dent later. Was any complaint made by a foreign nation, or is it true that 
slaves were owned by foreigners, and is it true that any foreign government 
made any complaint about confiscation of slave property? 

Mr. Buuuneton. The fact is that foreigners did own slaves in this 
country at the time the institution of slavery was abolished. The same is 
true in practically every other country when slavery was abolished, and in 
no case that I have ever been able to find was that the subject of any inter- 
national protest whatsoever. That is one of those things that all the world 
was pretty much agreed on, and that may be the reason no protest was made, 
although in one or two instances Great Britain did make some effort to com- 
pensate the owners, not a full compensation, it is true, and the same has been 
true of a great many laws of a similar nature, for example laws abolishing 
absinthe. In Switzerland, they gave some compensation, but the law was 
specific that it was as a matter of equity and not as a matter of law. In 
some countries I believe they compensated railroads when they required 
them to make extensions, but there is no provision in our law for compensa- 
tion of railroads making extensions. The railroad has to pay for it. As far 
as slavery is concerned, I am quite sure there was alien ownership in practi- 
cally every country that abolished it, and there was never any protest at all. 

The Presipent. Is there a desire to continue the discussion? The 
Chair hears none. In view of that fact the Chairman declares the session of 
this afternoon closed. 

(Thereupon, at 3.45 o’clock p. m., the session adjourned to meet again 
at 8 o’clock p. m., Friday, April 28, 1933.) 








FOURTH SESSION 


Friday, April 28, 1933, 8 o’clock p. m. 


Joint meeting with the Conference of Teachers of International Law. 
The President of the Society, Dr. James Brown Scott, presiding. 

The PresipENT. Ladies and gentlemen, you shall have the pleasure of 
listening to an address on “‘ What are the rights of neutrals now, in practice?”’ 
by Honorable Charles Warren, former Assistant Attorney-General of the 
United States, a graduate of Harvard and of the law school of which he is the 
accredited historian, the author of The Supreme Court in United States 
History, a work which was awarded the Pulitzer prize, and, as you will pres- 
ently learn, a public speaker of rare grace and charm. As Dr. Johnson said 
of Goldsmith, “‘He touched nothing which he did not adorn.’”” We may say 
of Mr. Warren, there is nothing he touches which is not literature. 


WHAT ARE THE RIGHTS OF NEUTRALS NOW, IN PRACTICE? 


By CHaRLEs WARREN 
Former Assistant Attorney General of the United States 


Words are dangerous things. From the “strange power of words and 
phrases over the mind” springs much persistence in error. Of all words in 
the domain of government, none is more dangerous than the word “right” 
—which word, Justice Holmes has said, “is one of the most deceptive of pit- 
falls.” And of all “rights,” none is more tenuous and hollow than “rights” of 
a neutral. What has that term meant in history? 

Well, if history were read realistically and not legalistically, I fancy 
that the ordinary man who had never perused any international law treatise 
would come to the conclusion that, in any war in which great nations have 
been engaged, neutral rights have meant only this—the least privileges which 
a belligerent nation thought that it could afford to grant to a neutral, without 
running serious risk of dragging the neutral into the war. 

The theory of international law writers seems to be that so-called neutral 
rights are a compromise between the alleged right of a neutral nation to act 
just as it would in time of peace and the alleged right of a belligerent to do 
whatever it thought necessary to obtain a victory. The realistic lay reader 
of history, however, would not see much of an element of compromise, in the 
actual facts. He would simply find a concession, express or implied, on the 
part of the belligerent that if the neutral’s acts did not impair too seriously 
the belligerent’s chances of winning the war, the neutral would be allowed 
to do “business as usual.” To such concessions during any previous war or 
wars, the interpreters of international law prefer to apply the term “neutral 
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rights,” and to deduce therefrom doctrines of substantive law—though I am 
glad to find that one of our American professors has paid obeisance to realism 
by entitling his chapters, “The So-called Law of Neutrality,” and “The So- 
called Law of Blockade and Contraband.” 

I have said that words are dangerous things. Men are often more in- 
fluenced by their belief as to a fact than by the fact itself. Interpretations 
given to facts may be more highly inflammable than the facts themselves. 
For instance, the interference with American trade by Great Britain in the 
years 1914 to 1916 would not, by itself, have produced such hostile sentiment 
here, if this interference had not been so continuously represented to the 
public as a violation of fixed, unchallengeable rights which our citizens pos- 
sessed as neutrals. And those of us who were then in Washington know that 
because of the resentment aroused by such alleged violations, Congress, prior 
to 1917, would have been more likely to declare war against Great Britain 
than against Germany; because far more persons thought their rights were 
being affected by the acts of the former than of the latter country. It be- 
hooves a government, therefore, to be extremely cautious in inspiring in its 
citizens a belief in the existence of a “right.” 

In discussing the subject assigned to me, I wish to deal only with the 
alleged rights which are of practical consequence, namely, the right of a 
neutral nation with respect to the integrity of its ships and the trade of its 
citizens on the high seas, and the right of its citizens to engage in such trade. 
For the purpose of the discussion, I will assume that in future wars, there 
will still continue to be nations which remain neutral. I will also assume 
that in August, 1914, according to the law books, neutral nations and their 
citizens did possess certain rights of trade and otherwise on the high seas 
which (though with some doubtful points) may be said to have been gener- 
ally recognized by belligerents, at least in theory. But then came the Great 
War and then came a series of acts by Great Britain, France, Italy, and 
Germany, every one of which was challenged by the American Government 
as a violation of our neutral rights—the sowing of mines, the extensive sea 
war zones, the destruction of our ships captured in mid-ocean, the unwarned 
sinking of ships by submarines, the forcing of our ships and of our mails 
into belligerent ports for the purposes of search and seizure and censorship, 
the extension of contraband to cover foods and supplies to civil populations, 
the abolition of conditional contraband, and the taking of persons off our 
ships. All these things, our American Secretaries of State constantly pro- 
tested as violations of our neutral rights. Nevertheless, on April 6, 1917, 
when the United States entered the war, not one of our contentions had been 
accepted by the belligerents; not one neutral right asserted by us had been 
granted by them as a right, though a few of our protests (notably against 
taking men off our ships) had been acceded to as a favor. The point on 
which to center our attention is—not that our contentions were in every case 
well-grounded; but that the four great belligerent powers from 1914 to 1917, 








130 


denied the existence of all the rights claimed by us. Under these circum- 
stances, what remedy did we have: since the existence of a right presumes a 
remedy? Well, we could have at least submitted our claims to an interna- 
tional tribunal for arbitration; and its decisions might have, to some degree, 
supported the existence or non-existence of a neutral right or rights. Instead 
of doing that, neither the United States, nor other neutrals like Holland, 
Sweden, and Norway, took any effective action to determine whether the 
neutral rights contended for were still in existence. We waited for ten 
years; and then, on May 19, 1927, our Secretary of State Kellogg exchanged 
notes with Great Britain waiving the presentation of any diplomatic claim 
or request for international arbitration of our claims and saving the right 
“to maintain in the future such position as it may deem appropriate with 
respect to the legality or illegality under international law,” of the measures 
adopted during the war. Our dispute with Germany as to the legality of her 
use of submarines has never been settled, judicially or otherwise; and the 
treaty of February 6, 1922, prohibiting the use of submarines as commerce 
destroyers has not been ratified by all its signers and was not even signed by 
Germany. 

Hence, today, not a single contention advanced by us is recognized by 
Great Britain, France or Germany, respectively, to any greater extent than 
it was between 1914 and 1917. Not only that, but, what is far more serious, 
the extraordinary grounds on which Great Britain, France, and Germany de- 
fended their interferences with our alleged neutral rights have been also 
defended, since the war, by many writers on international law, English and 
American, who prior to 1914 never supported any such claims. These extraor- 
dinary grounds, urged by the belligerents in justification, were—change of 
conditions, and right of retaliation. What were these changed conditions? 
In many notes, beginning February 10, 1915, Sir Edward Grey set forth the 
. British and French view. First, he adduced “the advent of steam power 
which has rendered it as easy for a belligerent to supply himself through the 
ports of a neutral country as through his own”; but the advent of steam 
power was over sixty years old. He adduced “the lessened difficulty of land 
transport through a neutral nation to a belligerent,” caused by railways; but 
railway communications between Sweden and Holland and Germany had not 
materially spread in the past forty years. He adduced “the growth in the 
size of steamships”; but freight steamers had not substantially increased in 
size in the twenty years prior to 1914. He adduced the weather condi- 
tions and lack of calm water in the North Atlantic, making search at sea im- 
practicable; but weather conditions had not varied in centuries. And he 
adduced the disappearance of all distinction between the armed forces and 
the civil population in Germany; yet this claim of a changed condition was 
precisely the same which Great Britain had advanced 120 years before in 
her war with France. Stripped of camouflage, what Sir Edward Grey really 
meant was that the geographical location of Holland and of Sweden, and the 
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invention of the submarine, had made the application of previously accepted 
rules of naval warfare less effective to enable the Allies to win the war, and 
that on this account, belligerents were at liberty to change the established 
rules, to the injury of neutrals. Similarly, Germany justified its sinking of 
ships without warning, by the changed conditions of warfare due to the 
peculiar construction of the submarines, and the arming of merchantmen 
against them. Of course, if a belligerent is to be entitled to be its own judge 
of what constitutes change of conditions, and to be its own arbiter in altering 
the rules of the game during the progress of the game, it is ridiculous to talk 
of the existence of any right on the part of a neutral affected by such al- 
terations. 

But the other ground of British, French, and German defense of their 
war measures was of even more serious import. Beginning with the note of 
Spring-Rice to Bryan of August 11, 1914, and continuing until we entered 
the war, Great Britain and France took the ground that illegal acts of Ger- 
many gave to her enemies the right to adopt any measure which they deemed 
necessary to win the war, regardless of any alleged rights of neutrals previ- 
ously recognized by international law; “the utmost liberty of retaliatory 
action,” said Sir Edward Grey’s note of August 22, 1914; the right “to adopt 
exceptional measures appropriate to the naval conditions under which the 
war is being waged,” said his note of November 3, 1914; “driven to frame 
retaliatory measures to prevent commodities of any kind from reaching or 
leaving Germany,” said his note of March 1, 1915; “a necessary consequence 
of the unprecedented methods” of Germany, said the note of March 15, 1915. 
And said Prime Minister Asquith in the House of Commons: “We are not 
going to allow our efforts to be strangled by a network of juridical niceties.” 
Germany took the same position in its Susser note of May 4, 1916, saying: 
“But neutrals cannot expect that Germany, forced to fight for her existence, 
shall, for the sake of neutral interest, restrict the use of an effective weapon, 
if her enemy is permitted to continue to apply at will methods of warfare 
violating the rules of international law.” 

To these contentions of Great Britain and of France as to its rights of 
retaliation, the United States presented an undeviating course of protest (as 
set forth in Bryan’s note of March 30, 1915, and in Lansing’s note of October 
21, 1915), warning Great Britain that the United States “cannot submit to 
the curtailment of its neutral rights by these measures, which are admittedly 
retaliatory and therefore illegal in conception and in nature . . . and cannot 
with complacence suffer further subordination of its rights and interests to 
the plea that the exceptional geographic position of the enemies of Great 
Britain require or justify oppressive and illegal practices.” And a similar 
reply was made by Lansing to Germany, in his Sussex note of May 8, 1916, 
stating that the United States “could not for a moment entertain, much less 
discuss, a suggestion that respect by German naval authorities for the rights 
of citizens of the United States upon the high seas should in any way or in 
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the slightest degree be made contingent upon the conduct of any other Gov- 
ernment affecting the rights of neutrals.” 

As early as 1915, however, British international law writers like Piggott, 
had said: “If self-preservation cannot be secured on the one side and decent 
conduct enforced on the other but by retaliatory measures, then such meas- 
ures are perfectly justifiable and legitimate when they are applied with no 
more rigor than the exigencies of the belligerent demand,” and, mark you, 
the belligerent is to be judge of its own exigencies! Within two years after 
Lansing’s last challenge of this British and French doctrine, there came the 
decision by the Judicial Committee of the Privy Council in the case of The 
Leonora, in 1919, upholding the British retaliatory Order in Council of Febru- 
ary 11, 1917, which made liable to capture and condemnation any neutral 
vessel sailing even from neutral ports carrying goods of alleged enemy origin, 
unless she called at a British or Allied port. This interference with neutral 
trade was justified by the Court on the ground that it did not involve “greater 
prejudice to the neutral trade than was commensurate with the gravity of the 
enemy outrages and the common need for their repression.” “The right of 
retaliation,” it said, “is a right of the belligerent, not a concession by a 
neutral.” So, mark you, the belligerent is to be the judge of the measure of 
the prejudice to the neutral trade as compared with the gravity of the enemy 
outrages. During the next seven years, the principles laid down in this case 
were more or less approved by the editors of the latest editions of the stand- 
ard British works on international law of Hall, Oppenheim, and Lawrence. 

Finally, in 1927, the Earl of Birkenhead in his book on International 
Law, made a characteristically direct defense of the British reprisals, as 
measures adopted in pursuance of the highest duty “to obey the law of self- 
preservation”; and, said he, “All the measures adopted may not be generally 
acceptable, but the broad policy pursued, it may be safely predicted, will be 

, followed in another war by any naval belligerent to the fullest extent com- 
patible with continued diplomatic relations with neutral States.” There 
are also American international law professors who, while not so explicit in 
their approval, look with a kindly eye on the British naval practices of the 
Great War; and Commander Soule, in his treatise for naval officers in 1928, 
voices the prevailing navy view that: “It is generally recognized that a 
belligerent is entitled to prevent neutral commerce that will aid the enemy in 
prosecuting the war from reaching the enemy via any route. . . . To allow 
this commerce to proceed, when a belligerent has the power to stop it, may 
result in the loss of the war by such belligerent.” 

In view of this situation, it behooves international lawyers, in the words 
of Woodrow Wilson, “to face realities and to face them without soft conceal- 
ments.” It is perfectly clear that, in any future war between great powers, 
each belligerent will deal with neutral trade in whatever manner it seems 
necessary to achieve victory, up to the point of not forcing the neutral to 
join in the war against it. It is perfectly clear that, at this moment, there 
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are no rules or law of naval warfare affecting neutral trade, as to which the 
great powers are in agreement. 

We should devoutly hope, therefore, that, in any future war, our gov- 
ernment may be extremely cautious in the employment of the term “neutral 
rights.” In fact, in view of the inadequacy of the remedies for violations of 
these alleged rights, it would be wise not to use the term at all. What are our 
remedies for such violations? Well, we can do what Ambassador Page kept 
urging President Wilson to do. We can, after filing our protests, allow 
England or France or any other country to deal as it chooses with American 
trade, and we can seek to collect damages after the war. “Pave the way for 
claims and let the English take their course,” advised Page. That is passive 
neutrality, and might be rather costly to us, especially if the party against 
whom our claims accrued happened to lose the war. The other policy we 
may pursue is, in the words of Mr. Frank H. Simonds, to “wage neutrality” by 
force, 2.e., to apply embargoes and other forms of domestic retaliation, to 
raise an army of sufficient size to impress belligerents with our dangerous 
possibilities, and to keep on hand every year a navy large enough to scare 
off attempts to interfere with our trade. That is active neutrality, and also 
rather costly; for the expense of an army of at least a million men and the 
hundreds of millions of dollars, each year needed for a period of years to 
maintain a large navy would be greater than the value of the entire neutral 
trade which might need to be protected in the infrequent wars between great 
powers in which we might be neutral. 

I submit that a better policy would be, to admit frankly that, in a war 
between great powers, there are no such things as neutral rights of trade, to 
admit that to wrest admissions of such rights from a belligerent nation is 
impracticable, to admit that a belligerent nation will only concede such 
privileges to trade as it believes will be compatible with its own victory, in 
the war. Having reached such a realistic attitude, our Government as a 
neutral should then adopt the plan heretofore suggested to this Society by 
Admiral Rodgers, namely, to treat each war, as it comes along, on its own 
basis; not to attempt to forecast the new conditions which will arise in each 
future war, and which will lead belligerents to disregard previous rules of 
warfare. Our Government should enter into negotiations with the bellig- 
erents, at the outset of each war, to obtain the utmost concessions and the best 
modus vivendi possible for the trade of our citizens, by using in such negotia- 
tions all the influences at our command, including domestic retaliatory legisla- 
tion; or else it should negotiate with the belligerents other than the aggressor 
in order to take such steps as to our trade as will best discourage aggression. 
Belligerents can afford to concede to a neutral, as a practicable arrangement of 
trade in a given situation, what they will not concede as a right. There is 
too much talk in international affairs about rights, and too little about 
adjustments. Harping on rights leads to arrival at positions from which a 
nation cannot withdraw or yield; it leads to ultimatums. What we need in 
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international affairs is a little more of Mr. Bryan’s spirit when he said to the 
Ambassador: “There is no last word between friends.” The lawyer must 
perforce think more in terms of the legal rights of his client and less upon the 
effect of his insistence upon his rights. The lawyer must consider the in- 
terests of his client more than the joint interests of the parties and of the 
community. The lawyer thinks in terms of the present and of the past 
precedents, and not of the future. The lawyer tends to deal with legalities 
and not with actualities and desirabilities. That is why Secretaries of State 
ought not to be lawyers. 


The Presipent. Mr. Philip C. Jessup, Associate Professor of Inter- 
national Law, Columbia University, will read what I am inclined to think 
from the past will be an excellent paper, entitled ‘Is Neutrality Essential? ”’ 

Professor Puiuip C. Jessup. Mr. President, ladies and gentlemen: It 
has occurred to me during the discussion of the last few days that the ques- 
tion which I have been asked to discuss tonight is a controversial one. That 
fact appeared at the first session very shortly after the opening of the confer- 
ence of teachers. This meeting tonight is scheduled as a joint meeting with 
the conference of teachers of international law. At one of the prior sessions 
of the teacher’s conference, Professor Cook gave us some interesting and 
perhaps, rather difficult, examples of medical lore, useful as illustrations in 
the study of law. I should like to suggest another. When the doctors dis- 
agree the patient dies. Of Dr. John Bassett Moore, of Dr. Edwin M. 
Borchard, of Dr. Charles Cheney Hyde, and of Dr. Joseph P. Chamberlain, I 
was a patient student. Of Dr. Charles G. Fenwick, half of me, and I might 
say my better half, was a patient student. If one were permitted to draw on 
one of these precedents of the past, and if I were so inclined I might regret 
that I had only one life to give for the cause of neutrality. I was also dis- 
: turbed, as was Mr. Warren, by the fact that the subject of neutrality has 
already been thoroughly discussed, but having noted the vigor of some of the 
disputants, and their conduct in the past, I am sure they will be willing to 
return to the charge without regard to remarks that have already been made. 


IS NEUTRALITY ESSENTIAL? 


By Pui C. Jessup 


Associate Professor of International Law, Columbia University 


This year’s program of the Society is indicative of current trends of 
thought and discussion in the field of international law. Much attention 
is being focussed on plans for the preservation of peace and the avoidance 
of war. Perhaps a majority of the plans contemplate some sort of united 
front on the part of the family of nations. It has been suggested that in such 
a united and coéperating world, neutrality would have no place. Neutrality 
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would be an anti-social condition. We would have only participants and 
“partials,” or perhaps aggressors and policemen. When we find on one side 
an aggressor or transgressor, we must have the faithful and righteous lined 
up in opposition. There is no fold for the hybrid neutral when the sheep are 
separated from the goats. We would return to the happy theological precepts 
of Grotius and his illustrious Spanish predecessors and adopt the test of the 
just and the unjust war. Grotius declared that “it is the duty of neutrals 
(qui a bello abstinent) to do nothing which may strengthen the side which 
has the worse cause, or which may impede the motions of him who is carry- 
ing on a just war.”! It was not until the next century that the duty of 
strict impartiality for neutrals was fully expounded by Vattel and effectively 
put into practice by the United States of America. 

Yet the position of neutrals or abstainers was rather well understood in 
the sixteenth century, and the roots of modern neutral rights stretch down at 
least into the fourteenth century. In recent years we have been told that 
neutrality is dead, that it is no more. The exact date of its demise has, I 
believe, not been fixed, but neither has its birthday. Was it perhaps a group 
of professors of ancient or mediaeval history who drew up at Habana, in 
1928, an Inter-American Convention on Maritime Neutrality, since ratified 
by five states? Are our neutrality statutes preserved on the books only as 
we preserve such quaint old statutes as that in Connecticut which permits a 
man to beat his wife with a stick no thicker than his little finger? Or, 
on the other hand, may it possibly be true that neutrality is a response to a 
definite need in international affairs, that it is an essential part and parcel 
of our international society? Perhaps an answer to this question may be 
suggested by examining briefly the réle which neutrality has played through- 
out the course of four centuries. The old miracle plays had their variation 
from time to time, from place to place and from one troup of actors to an- 
other, but certain themes of God and Devil, Heaven and Hell, Sin and 
Righteousness, were common to them. In the international drama of 
War and Neutrality, played over and over again, century in and century 
out, there are like divergencies and there are similarly certain common 
themes. 

It may serve to clarify thought if we avoid using the word “neutrality.” 
Just as it is an exaggeration (in my opinion) today to deny that there can 
be neutrals, so it is an exaggeration to speak of neutrals in the fourteenth cen- 
tury. But the fact is that in this period of six centuries we have the common 
phenomenon of two or more states or princes at war when other states or 
princes were at peace. I shall therefore (old-fashioned as it may seem to 
some), take war as a base and speak of belligerents and abstainers instead 
of belligerents and neutrals. 

In the time available, a complete historical survey is impossible. I wish 
merely to stress that abstainers have constantly protested and struggled 
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against the strictures imposed upon them by participants. So in the four- 
teenth century abstainers objected to England’s bans against trade with her 
enemy France, and against the like bans which the Wendish towns of the 
German Hanse proclaimed against commerce with the dominions of the 
King of Sweden.?_ By the end of the sixteenth century, such objections were 
supported by claims of legal rights. That is, the abstainers insisted that the 
law of nations gave them protection against interferences by participants. 
This legal claim was pressed, for example, by a Polish Ambassador who pro- 
tested in 1597 to Elizabeth against English interferences with Polish com- 
merce.* It is found in similar protests throughout the period.t In 1613 we 
find the first armed neutrality in the treaty between Lubeck and the States- 
General of the United Provinces, accepted by Sweden in the following year 
and designed to check the aggressions of Charles IV of Denmark against the 
commerce of abstainers in the North Sea and the Baltic.5 

Through the seventeenth century this assertion of legal rights of abstain- 
ers, at first advanced tentatively and with some hesitancy, becomes a matter 
of firm conviction. It was no mere academic problem in a century in which 
there were but four years of general peace in Europe.* Nor were these 
assertions made merely by learned jurists and writers; they are stated and 
recognized in diplomatic correspondence and in the decisions of prize courts. 
I venture to assert, that by 1700 no government or prize court took the posi- 
tion that abstainers had no legal rights; the difference of opinion arose only 
in regard to their exact nature and extent. On the other hand, the legal 
duties of abstainers were as yet scarcely adumbrated. Out of this period 
grew those compromises between belligerent and neutral interests which 
crystallized into the modern law of contraband, of blockade, of unneutral 
service and the like. 

It is not hard to realize why this branch of international law developed. 
Sixteenth and seventeenth century wars were not planned and fought merely 
as a child arranges his toy soldiers in opposite arrays, or even as the fabled 
Arthur may have led his knights against “the godless host of heathen swarm- 
ing o’er the Northern Sea.” Then, as now, it was fully realized that the 
enemy must be struck through his trade and commerce, and wars were waged 
to win markets as much as political supremacy. As examples, I might refer 
to Burleigh’s analysis of the position of Spain in 15887 and to Nottingham’s 


2 See Séderquist, Le Blocus Maritime (1908), pp. 9 ff. 


3 Zouche, Juris et Judicii Fecialis Sive Juris inter Gentes (1650), Classics of International 
Law (1911), p. 123. 


4 See Jessup and Dedk, “The Early Development of the Law of Contraband of War,” 
XLVIII Political Science Quarterly (1933), pp. 62 ff. 


5 Séderquist, op. cit., p. 17; text of the treaty of 1611 in V Du Mont, Corps Diplomatique, 
II, p. 231. 


6 Cf. Clark, The Seventeenth Century (1929), p. 98. 


7 Cheney, “International Law under Queen Elizabeth,” 20 English Historical Review 
(1905) pp. 659, 662. 
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instructions to the English envoys in Sweden and Denmark in 1689.8 The 
point is made abundantly clear in G. N. Clark’s excellent study, The Dutch 
Alliance and the War Against French Trade, 1688-1697. Such wars cannot 
be carried on by the participants without affecting the abstainers. For the 
most obviously practical reasons, rules had to be worked out by compromise 
between interests which could never be wholly reconciled. 

In every war of modern times there have been these two groups of 
participants and abstainers. In the sixteenth, and even up to the eighteenth, 
century it was admitted that an abstaining state might render some aid to one 
or both of the participants in the war without becoming involved in hostili- 
ties. Thus it was common for an abstainer to allow the levying of troops in 
its territories, or even itself to furnish soldiers, money or supplies. The lat- 
ter types of aids were frequently specified in treaties and gradually were 
confined to cases in which a prior treaty obligation required them. As the 
law of neutrality developed, it came to be agreed that an abstainer must 
refrain entirely from aiding either side, although it need not wholly prevent 
its citizens from doing so. In the earlier treaties it was common to lay upon 
the abstaining state the duty to prevent citizens and inhabitants from fur- 
nishing contraband articles to either side.® 

One may draw an analogy between the situation arising under some of 
these seventeenth century treaties and that growing out of the Covenant of 
the League of Nations. Some of the early provisions are not unlike those of 
Article XVI. But in the seventeenth century it was never supposed that 
such permission to give aid deprived the state giving it of its position as 
an abstainer. When, with the development of the law of neutrality, this re- 
sult was suggested, states gave up, not their right to be abstainers, but their 
right to aid either or both of the participants. 

I cannot find evidence that states seek to leap into any war that may be 
afoot, as the traditional Irishman of American humor is supposed to covet 
participation in every fight he may run across. States have often joined in a 
war, but more and more often, as history unrolls, do they seek to abstain. I 
doubt if that tendency has changed. So long as it persists, we shall have 
participants and abstainers. I come to the conclusion therefore, that, in the 
present, as in the past, when war breaks out, we shall have states which are 
abstainers. I am aware of the argument that modern methods of communi- 
cation and other mechanical means of shortening distances and increasing 
contacts, make the spread of war more likely. But since the close of the 
World War there have been wars between Poland and Russia, between Turkey 
and Greece, and some persons believe there is now war in South America and 
in the Far East. In these wars there have been many abstainers. I am not 


8 British Diplomatic Instructions, 1689-1789, Vol. I (Sweden), p. 8, and Vol. III (Den- 
mark), p. 10. 

9 The treaty development is summarized in Jessup and Dedk, op. cit., Vol. XLVII 
(1932), pp. 526 ff. 
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optimistic enough to believe that there will be no more wars. Whether it 
be due to optimism or to pessimism, I believe that when such wars come, some 
states will be abstainers. 

I am now compelled to abandon my conveniently non-committal termi- 
nology and to ask whether these abstainers will hereafter be neutrals. In 
other words, will states without actually becoming belligerents, be able to take 
some action in favor of one belligerent which is believed to have law and jus- 
tice on its side? If so, I would admit that neutrality in the modern sense is 
no more, because modern neutrality requires that the neutral will give equal 
treatment to both or all belligerents. We might have a return to that kind 
of neutrality which was practiced in the seventeenth century. 

Let us first take the case of war between A and B, both members of the 
League of Nations. Let us assume that A has resorted to war in disregard 
of Articles 12, 13 or 15 of the League Covenant. Let us further indulge in 
the assumption that this fact is clearly established. Under Article 16, A is 
ipso facto deemed to have committed an act of war against all other members 
of the League. State A has in advance agreed that in such circumstances the 
other members of the League shall subject A to certain measures of non- 
intercourse, now commonly called “sanctions.” The Covenant does not say 
that all the other members shall be at war with A; they need not therefore 
become belligerents. Are they neutrals? May both the just and the unjust 
belligerent interfere at will with their shipping on the high seas? Has the 
problem of continuous voyage arising from shipments to contiguous territory 
been settled? 

It is clear that their conduct may not be in conformity with the obliga- 
tions of neutrality. But does this mean that they are not neutrals, or merely 
that they are furnished with what is perhaps a valid legal excuse for a breach 
of neutrality? For the sake of argument, let us assume that this is too fine and 
legalistic a distinction. Let us say they are not neutrals. But in this case, 
what is the status of States X, Y and Z, which are not members of the League? 
We may assume that they are abstainers and wish to remain so. It is clear 
that they are not bound by the Covenant to adopt measures against A. Nor 
can they derive from the Covenant — a treaty to which they are not parties 
— any legal justification for a breach of neutral duties. If they wish to be 
neutral and proclaim their neutrality, I cannot escape the conclusion that 
they are neutrals. It may be that all states not members of the League 
should now conclude a treaty with all other states of the world—League 
members or not—so that they too would be excused for breaches of neutral- 
ity if they seek to join in common measures against an acknowledged “ag- 
gressor.” Perhaps, in the common interest, such a treaty should clearly and 
definitely abolish neutrality as a legal status. But until this is done, I do not 
see how they can escape from the alternative of being belligerents or neutrals. 
I find no proof that customary international law has as yet established an in- 
termediate status of “partiality.” 
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Let us next take the case of another war between A and B, both members 
of the League. Let us now assume the perhaps not improbable case that 
other members of the League cannot decide whether A has resorted to war in 
disregard of its covenants. The Council or Assembly is unable to make a 
report by the requisite qualified unanimity or majority. In such a case, 
under paragraph 7 of Article 15 of the Covenant, “The members of the 
League reserve to themselves the right to take such action as they shall con- 
sider necessary for the maintenance of right and justice.” Suppose some of 
the members decide that right and justice will best be maintained by their 
being neutral. I find nothing in the Covenant which prevents their proclaim- 
ing and observing neutrality. If it be said that this is contrary to the spirit 
of the Covenant, and, if half the League members rally to the side of A and 
half to the side of B, would not the spirit of the Covenant best be served by 
having both groups neutral? Surely it will not be suggested that all should 
become belligerents, and if they are not, I again ask what is to happen to 
their merchant ships at sea? The position of non-members is the same as 
before, although here it is an a fortiori case. 

I do not believe it is necessary to analyze the cases which may arise 
under Article 17 of the Covenant when there is war between A, a member of 
the League, and X, a non-member. Nor need we go into the clearer case of 
war between two states both of which are not members of the League. So far 
as the Covenant is concerned, I conclude that in all these cases there is a 
place for neutrality. The conclusion is supported by the practice of states 
since the Covenant of the League took effect.!° 

During the Russo-Polish War, Germany declared her neutrality in 1920, 
and on August 17, 1923, the Permanent Court of International Justice dis- 
cussed Germany’s neutral duties without any suggestion being made that 
neutrality was no longer a possible status. 

At the Barcelona Conference on Freedom of Transit, convened under 
League auspices, in 1921, there was considerable discussion regarding the 
applicability of the proposed convention in time of war. The final statute 
contains in Article 8 the following provision: “This statute does not prescribe 
the rights and duties of belligerents and neutrals in time of war.” ?* This 
text was adopted after vigorous debate, in which all the delegates who par- 
ticipated seemed to recognize that the problems of neutral and belligerent 
rights were still unsolved. Mr. Van Eysinga did indeed refer to the Cove- 
nant as changing the outlook toward war, but he did not deny the legal pos- 
sibility of war and of neutrality. A subcommittee proposed an article by 
which the conference would have requested the League to call another con- 
ference to draw up “new conventions intended to govern the rights and obli- 


10 Cf. also, Borchard in American Journal of International Law, Vol. 27 (1933), pp. 293 ff. 

11 Publications of the Permanent Court of International Justice, Series A/B No. 5. 
See especially the dissenting opinion of Judges Anzilotti and Huber, p. 35. 

12 Hudson, International Legislation, Vol. I, pp. 625, 635. 
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gations of belligerents and neutrals in time of war.” This suggestion was not 
accepted, partly perhaps because Sir Cecil Hurst noted that they were then 
too close to the war to seek to make a regulation for the future.’ 

Article 15 of the Statute on the Régime of Navigable Waterways of In- 
ternational Concern, drawn up at the same period, contains, in Article 15, an 
identic provision.'* 

In the following year, 1922, Great Britain, Belgium, Czechoslovakia, 
France, Germany and Italy signed the Convention on the Elbe. In Article 
49 they make provision for “les droits et devoirs des belligérants et des 
neutres.” 15 

In the next year, 1923, there was signed the Convention Relating to the 
Development of Hydraulic Power affecting More Than One State. Article 9 
copies the terms of Article 8 of the Statute on Transit referred to above.*® 
The same is true of Article 32 of the Statute annexed to the Convention on 
the International Régime of Railways, signed at Geneva on December 9, 
1923.17 I might also refer to the so-called “neutrality treaties” under which 
the parties undertake “to remain neutral” or to “observe neutrality” in cer- 
tain circumstances. Such, for example, are the German-Soviet treaty of 
1926, the Austrian-Czech treaty of 1921, the Serb-Italian treaty of 
1924, and the Lithuanian-Soviet treaty of 1926. In connection with the 
last named treaty, the Lithuanian Government declared that its League mem- 
bership “can not encroach upon the desire of the Lithuanian people to strive 
for neutrality, a policy which corresponds best with her vital interests.1§ 

I have already mentioned the elaborate Convention on Maritime Neutral- 
ity, adopted at the Sixth International Conference of American States in 
1928, and since ratified by Bolivia, Nicaragua, Panama and the Dominican 
Republic, and by the United States on February 6, 1932.'® 

Does the Paris Pact for the Renunciation of War alter the situation? 
Let us assume without argument that any party to that convention who resorts 
to war violates Article II thereof, since that article provides that the settle- 
ment of all disputes “shall never be sought except by pacific means.” Does 
such a treaty breach prevent other contracting states from remaining neutral? 
There is no rule of international law which prevents a state from ignoring a 
treaty breach if it wishes to do so. The preamble of the Pact, it is true, says 
that the signatories are “Convinced . . . that any signatory power which 
shall hereafter seek to promote its national interests by resort to war should 


13 See League of Nations, Barcelona Conference, Verbatim reports and texts relating to 
the convention on Freedom of Transit (1921), pp. 104 and 147. 

14 League of Nations Treaty Series, Vol. 7, pp. 51, 61. 

6 British & Foreign St. Papers, Vol. 116, pp. 598, 609. 

16 League of Nations Treaty Series, Vol. 36, pp. 77, 83. 

17 Tbid., Vol. 47, pp. 57, 85. 

18 See the writer’s American Neutrality and International Police, pp. 95-96. 

19 U.S. Dept. of State, Treaty Information Supp. to Bulletin 39, p. 24, and Bulletin 40, 
p. 9. 
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be denied the benefits furnished by this treaty.” Has this statement any 
effect? 

First, it should be noted that it is in the preamble and not in the body of 
the treaty. I shall avoid the interesting question of the legal effect of pre- 
ambulatory statements. 

Second, it should be noted that this statement bears directly on Article I, 
in which war is renounced as an instrument of national policy, rather than on 
Article II. It has been argued that a war in self-defense may not be a viola- 
tion of Article I, but that Article II is broader. Whatever be the merits of 
that debate, a signatory state “should be denied the benefits furnished by 
this treaty,” only when the war is waged to “seek to promote [the] national 
interests” of the state. Presumably some wars might be waged to seek to 
promote “the maintenance of right and justice,” as contemplated in the 
League Covenant. In such a case the war-making state would not come 
under the preambulatory ban. 

Third, what are “the benefits furnished by this treaty”? They seem to 
be immunity against war by the other contracting parties. But it is not “this 
treaty” which furnishes the benefits of the neutrality of other states and, 
therefore, even under the preamble there is no indication that neutrality is 
foresworn. 


I do not find that the Pact of Paris eliminates neutrality or excuses a 
breach of neutrality.?° 

My conclusion is strengthened by M. Briand’s note to the American 
Government of July 14, 1928, in which he set forth the French understanding 
of the meaning of the Pact of Paris. This co-author of the Pact stated: 
“none of the provisions of the new treaty is in opposition to the provisions of 
the Covenant of the League of Nations, nor with those of the Locarno treaties 
or the treaties of neutrality.” ?! The Czech Government made the same 
point in their note of July 20, 1928.22 Mr. Kellogg, in his address before the 
Council on Foreign Relations at New York City, March 15, 1928, referred to 
these “neutrality treaties” as he did officially in the American note of April 
13, 1928.23 As late as November 12, 1932, the League Committee for the 
Regulation of the Trade in, and Private and State Manufacture of, Arms and 
Implements of War,?* stated in paragraph 21 of their report that they had 
considered the question of the rights of neutrals in time of war. All this does 
not indicate a belief that neutrality is no more. 

Is neutrality then “essential”? I can, of course, envisage in my im- 
agination the day when the lamb shall lie down with the lion and nations shall 
be so clearly conscious of the solidarity of the interests of mankind that they 


20 Cf. Wright in American Journal of International Law, Vol. 27 (1933), pp. 39 ff. 

21 The General Pact for the Renunciation of War. (Govt. Printing Office, 1928), p. 44. 
% Ibid., pp. 51, 52. 

23 Tbid., pp. 57 and 19. 

24 League Doc. IX Disarmament 1932. IX. 59—Conf. D. 145. 
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will come together and agree to eschew the benefits and to release each other 
from the duties of neutrality. Unfortunately, that day has not quite arrived. 
Progress has been made, is being made. I concur entirely in the desirability 
of seeking to set up machinery to prevent the outbreak of war. I do not agree 
that this involves closing our eyes to the situations which may confront us if 
that machinery fails to achieve its object. League members naturally won- 
der whether the United States will insist on its traditional neutral rights if 
they act in common against a Covenant-breaker. The American position 
should be clarified. But it cannot be clarified by obscuring the fact that the 
law of neutrality has not yet been changed by the only power that can change 
it—the common consent of the nations of the world. 


The Presipent. The two papers which have been read are now open 
for discussion. Will you be good enough, sir, to continue remarks of last 
evening? 

Professor CHarLes G. Fenwick. I have been good enough. 

The PresipeENnT. May I say, without departing from neutrality, that I 
personally find Mr. Fenwick’s remarks always of great interest. They were 
last night and I am sure they will be of even more interest tonight. 

Professor Fenwick. Mr. Chairman, I am never so conscious of the fact 
that we are going to have another war as when I come to a conference of the 
American Society of International Law and hear details about it. Day 
after day I look across 3,000 miles of ocean and find things chaotic in Germany 
or the Balkan states, but Iam not so certain that there will be war as when I get 
here and find it is definitely expected, and what we are to do when it comes is 
all planned. 

Now, having been over-excited last night and having indulged in ab- 
stract theories and perhaps let my pacific emotions get away from me, I 
thought I would be practical tonight; so while Professor Jessup was deliver- 
ing his paper I took out a pencil and wrote down six rules for being a good 
neutral. 

The first of my rules for being a good neutral is,—pick carefully the 
winner of the war. That, ladies and gentlemen, is, I think, essential, be- 
cause if you find you have not picked the winner of the war, you will discover 
to your surprise at its close that you have embarrassed yourself very seriously 
with the other party. I shall give you details of that in the other five rules 
for being a good neutral. 

Rule number two is, let your citizens make loans to the belligerents and 
then recognize that they have an interest in who wins. Now do not make 
any mistake about that. The loans should be made to the winner, or else 
they will not be paid and that would put the neutral in a very embarrassing 
situation. It would be well then to let your citizens make loans to the win- 
ner and see that you come in to the war on that side or they will not get paid. 
You may bargain before you go into the war, at the very beginning of the 
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war, as one of the professors suggested, as to rules on which you will support 
loans, and then get a safer bargain for your citizens. 

Rule number three is to favor the nation on whose side you expect to get 
in by lenient interpretation of your neutrality rules. By that I do not mean 
you are to depart from strict impartiality, but that certain rules of the law 
of neutrality are under the circumstances apt to favor one neutral more than 
the other. Any one who says we were impartial in the World War in regard 
to the shipment of arms and munitions has not read the correspondence be- 
tween the German and Austrian Governments and the United States. It is 
perfectly clear that, however impartial we were in letting our citizens ship 
arms to both sides, under the circumstances of the case, Mr. Chairman, we 
favored the Allies as against Germany and Austria, and they knew it and 
they would have made us uncomfortable had they won the war. 

The next rule for being a good neutral is to be sure that you have taken 
no position in the past as a belligerent which you will not be able to stand by 
when you area neutral. That is avery important condition. We got sadly 
tangled up in 1914-1917 as a result of neglect of that rule. Anyone who goes 
over the cases of the American Civil War and the cases of the World War will 
find that the positions taken by our Secretary of State were met again and 
again by the British in the simplest possible way: ‘‘My dear Mr. Bryan— 
My dear Mr. Lansing: Would you kindly read the case of the Springbok and 
the case of the Peterhoj.’”’ And if they had not read them before, they read 
them then. 

The next rule for being a good neutral is to draw up your rules of neu- 
trality so that when you become a belligerent you can reinterpret the rules 
you stood by as a neutral. That is very important, because we found it 
necessary to do that when we came into the World War. You remember, we 
had to put into effect against Holland and Norway the very things that we 
had been protesting about when we were neutrals. 

My last rule for being a good neutral is that when the war has begun 
and you are in it, set aside the laws of war as well as the laws of neutrality 
on the ground that both sets of laws were meant to meet different conditions 
and are no longer necessary. I specially commend this last rule. 

Now, I do not wish to belittle the paper of my learned friend, Mr. Jes- 
sup. Isimply wish to say that I think the embarrassment of being a neutral 
is going to be greater than any possible laws of neutrality can prepare you for 
and protect you against, and, therefore, if I am going to be neutral, and now I 
am the hard realist, I am inclined to accept the recommendation of the first 
speaker, that you try to strike a balance at the beginning of the war between 
yourself as a neutral and as a future belligerent, and then you will find as a 
belligerent that you will get about what you think is coming to you. 

Professor ManLtEY O. Hupson. Mr. Chairman, it seems to me that the 
paper of Mr. Warren has placed us all very deeply in his debt. I think he 
has shown that one cannot affirm with any confidence what is the law of 
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neutrality as it exists today. Mr. Warren has done for me, and I suspect for 
others, a very great service. 

Mr. Jessup seemed to me to belabor with his usual charm the proposi- 
tion that in the 20th century and in the 17th century there may be conflicts 
in which some states are and in which some states are not engaged as bellig- 
erents. Perhaps it is useful that we should be reminded of this, although I 
had hoped, when I saw his interesting subject, that Mr. Jessup would begin 
where he left off. He did throw out a hint that the United States ought to do 
something about regularizing its position in the world of organized states. 
That seems to me to be the particular problem with which we ought to oc- 
cupy ourselves today. What is to be done in the world in view of the condi- 
tions prevailing in this year, 1933, and how might the United States assist in 
the evolution of the law of neutrality of which Mr. Warren has spoken? 
For my part, I hope that the discussion this evening will occupy itself with 
that problem. 

I realize that there is some law of neutrality left; I do not know what it 
is, and I believe that nobody knows what it is. A short while ago one of my 
colleagues exclaimed, in another chamber not far from here, that neutrality 
was the greatest gift of God to America. Well, I was not quite sure until my 
colleague had spoken that it was a gift especially for America, but if it is that, 
then I do not feel quite sure that I want to accept the gift with any enthusi- 
asm. In fact, everything that I know about the law of neutrality in my life- 
time leads me to say that I do not care very much about the gift, and I 
would not regret it if the bounty of Providence were bestowed elsewhere. 

There is before the world today a very great problem—the problem 
whether we will go on with an 18th century order of ideas concerning con- 
flicts among states, or whether we are going to attempt to replace that order 
of ideas with a new order of ideas. Perhaps, we have not brought in the 
millennium as a consequence of the events of the last fifteen years. For my 
part I think we have made some very great gains, some gains which the 
members of this Society ought to be constantly pondering. I think we can 
discuss and analyze them with more profit than we shall derive from analyz- 
ing the 17th century law of neutrality. 

What is to be the future of neutrality? I sincerely hope that it is not to 
be a repetition of the past. I sincerely hope that the generation of which 
you and I form a part is about the business of finding some substitute for the 
law of neutrality which we knew in the past. I sincerely hope that we shall 
find some escape from the experiences through which our generation had to 
live. I was delighted to hear Mr. Jessup close his paper with the suggestion 
that there may be something which the United States might do. 

I should be pleased, Mr. Chairman, if the discussion this evening might 
revolve around that something which the United States might do. A meas- 
ure has recently been proposed by the Government of the United States 
which seems to me to be an admirable one. Of course, I cannot see the end 
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of it; one never can see the end of things he undertakes in this life. I do not 
know exactly how a particular power would be used by our Executive. One 
never knows. Yet I am glad that the President of the United States and the 
Secretary of State of the United States in the last administration proposed to 
Congress that the President be given the power, in codperation with other 
governments, to declare that circumstances exist where force is being used in 
the settlement of international controversies, with the consequence that the 
United States will say, ‘‘We will not ship arms to this or to that or to both 
belligerents.” 

That proposal was made by the President and the Secretary of State only 
afew months ago. It is now being supported by the present administration. 
It was voted by the House of Representatives overwhelmingly but a few days 
ago. I hope it will again be voted by the Senate. That proposal seems to 
me to embody something that can be done. We can at any rate place the 
Government of the United States in a position where it can say that we will 
not allow shipment of arms to a country when such shipment is clearly 
against a common world interest. I believe the Government of the United 
States needs that power. I feel sure that the law of neutrality which we 
have known in the past is not the law of neutrality which we are going to 
know in the future; and I think it is no argument whatever against the pro- 
posal made by President Hoover and Secretary Stimson, the proposal which 
is supported by President Roosevelt’s administration, the proposal which 
has now been voted by the House of Representatives, that we might some- 
how run afoul of the old law of neutrality. 

I submit to you, ladies and gentlemen, that we can employ our time here 
very profitably if we ask ourselves, what is the present position with respect 
to neutrality and what do we want the future to be? What is the special 
contribution which the United States may make in the immediate future? 
Is it possible, as some of our friends are saying in other countries, that we are 
standing in the way of the development of a new international law, because 
of our insistence on neutral rights? If that is true, then it ought to be 
brought out here on the floor of our Society, and it ought to be pondered and 
weighed by all of us. 

Mr. CHARLES WARREN. I just wanted to add one thing to follow out a 
line of thought that I tried to set forth in my paper as to the frequent non- 
reality of so-called legal rights, by asking you to think also as to the frequent 
non-reality of so-called neutral obligations. I spoke this morning of the 
difference between legal effect and actual effect, and of the fact that law is 
often legal fiction. It is illustrated, as I said, by the fact that, while our 
neutral obligations compelled us not to put on an embargo on arms and 
munitions during the war, because that was supposed to impair our impartial- 
ity—actually such failure to put on an embargo worked in favor of one of the 
belligerents; and, on the other hand, if we had put on an embargo, it would 
have worked in favor of the other belligerent. Thus, the obligation not to 
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put on an embargo, while ostensibly in furtherance of impartial behavior, 
was not actually so. I had occasion officially as Assistant Attorney General 
of the United States from 1914 to 1918 to see the workings of so-called neu- 
trality obligations. We have a statute on the books which requires us, in 
the furtherance of our so-called neutrality, to indict persons seeking to enlist 
troops in this country. . Now, I had to indict some British officials in San 
Francisco for seeking to enlist British citizens, and we convicted them. Very 
naturally, the British Ambassador wanted to know why we did not indict 
the Germans for enlisting men, because, said he, they were doing just the 
same thing that the English were. But there was this difference—that the 
Germans in this country happened to be already on the reserve lists in the 
German army, and bringing them together here to send to Germany did not 
constitute an enlistment here because they were already enlisted; the British, 
on the other hand, were not on any reserve list, and so when they were got 
together and sent over to England, they were in fact and in law enlisted here. 
Now, the enforcement of that so-called neutrality law, while it was pursuant 
to our so-called impartial behavior, actually worked in favor of one of the 
belligerents against another. 

Take the case of the ship, Appam, which was brought into Norfolk, and 
which I had something to do with in connection with the proceedings after 
she came here. That was a British ship captured by a German warship, 
sent as a prize with a prize crew into our harbor, without any German ship 
accompanying her. The court here decided that such action was a breach of 
our neutrality right on the part of Germany and that Germany could not 
hold possession of the ship here as against its British owner. It so happened 
that Germany was in a situation when that was the only thing she could do 
to send that ship in here. While, on the other hand, Great Britain was in a 
position to send German ships captured into her own ports. Thus, in sucha 
case, the enforcement of our neutrality worked actually against Germany and 
in favor of Great Britain. 

I simply cite these three instances to show you that the so-called law of 
neutrality, while intended to create impartiality, actually does not do any- 
thing of the kind. Difference of conditions affecting the two belligerent 
countries may make neutrality work entirely differently as to them. We 
have got to revise, in my opinion, the whole idea, and to make the law con- 
form to the facts. Now, when you sweep away the old law and try to make 
the new law conform to the facts, then you are up against a proposition 
which, to my mind, is impossible. You will find that you cannot make the 
law conform to the facts, because the facts are going to change. They are 
changing rapidly; and that brings me again around to Admiral Rodgers’ 
position. It brings me further and further to the idea that neutrality in the 
old sense has gone; and you have only got to consider whether we are going 
to join with the new order that Professor Hudson just spoke of, or whether 
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we are going to try to build up something with rickety foundations that will 
not be worth anything when it is built. 

Professor Joun B. Wuitton. I do not think there is a great deal of 
difference of opinion among us with regard to the law. There is, however, a 
difference in point of view. The question is: are we going to look to the past, 
or are we going to look to the future? I was very much interested in the re- 
marks of Mr. Borchard the other day, when he referred us back to the “good 
old days before 1914.” Iam unable to accept this suggestion, for I remem- 
ber the days before 1914 as a period of armed peace. It merely remained 
for the torch to be applied for the powder to explode. Nor am I able to 
accept for the present-day world the neutrality of 1914. I look to the future, 
to the neutrality of the future, and I wish to point out that the modern ideas 
for the organization of the world which imply substantial modifications in 
the old laws of neutrality, are American ideas. They go back to the time of 
William Penn, whose project for an international diet included a plan for 
bringing action to bear upon the aggressor.! This same conception was sug- 
gested by Theodore Roosevelt in his Nobel speech of 1907.2. It was an idea 
which was dear to President Taft,? and, as you know, President Wilson him- 
self said that neutrality was inadmissible where the peace of nations and the 
liberties of peoples were at stake. This is thus an American idea. I am 
most interested in seeing the United States make her full contribution to the 
building up of an international organization which will be effective, and this 
task will require a very substantial modification in the present law of neu- 
trality. I think that the first step should be taken frankly and with great 
courage, with our eyes looking toward the future. It is time for this country 
to act. Ever since the Treaty of Versailles the word has come from Europe 
that there is no possibility of effectively organizing peace “until we know 
how the United States is going to act.” 4 

I think the very first step that should be taken is a promise on the part 
of the United States that in case of war in violation of the Briand-Kellogg 
Pact, this country would agree to consult with other interested powers. 
That is the least we can do. The second step should be to promise that in 
case other international organizations had determined that a particular state 
was the aggressor, that the United States, after determining for itself that a 
certain nation was the aggressor, would not act in such a way as to be an 
accomplice of the latter state. 


1 William Penn, “Essay Toward the Present and Future Peace of Europe by the Estab- 
lishment of an European Dyet, Parliament or Estates,’ Darby, International Tribunals, 
1904, p. 57. 

2 See speech by Theodore Roosevelt at Oslo, Norway, May 5, 1910, “War Obviated by 
an International Police,” The Hague, 1915, p. 149. 

3 William Howard Taft, “The League of Nations, What it Means and Why it Must Be,”’ 
National Geographic Magazine, Vol. 35, January, 1919. 

‘For this matter, see Whitton, “What Follows the Pact of Paris?” International 
Conciliation, January, 1932, p. 7 et seq. 
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Professor JaMes W. Garner. I want to take the liberty of joining 
with Professor Hudson in saying that in my opinion Mr. Warren’s paper was 
the most original and instructive discussion of this question of neutrality 
that I have listened to in a long time. I was particularly impressed by the 
suggestion which he ventured to make that, in view of the uncertainty as to 
the so-called rights of neutrals, in view of the inconsistencies of practice 
among the states of the world, we might as well admit once for all that in the 
present situation there are no rights of neutrals. What was the situation at 
the outbreak of the World War? We protested against this act and that act, 
and the British Government, as was pointed out, was entirely able to say 
that the position which we took was contrary to the position which we 
adopted during the American Civil War, and later on they were able to point 
out that when we entered the war in 1917 we adopted the same policy as that 
against which as neutrals we had protested. Now, I am aware that there are 
writers who maintain that there was a distinction between the position which 
we took as a neutral and the actual practice which we followed after we be- 
came a belligerent in 1917, but I have never been able to detect it. 

Now, at the close of the war, Senator Borah proposed seriously that we 
should present to the British Government a claim for a large sum of money,— 
I have seen it stated to have been $250,000,000, for the losses which we sus- 
tained on account of the alleged British violations of the law of neutrality. 
Now, there was not an Englishman in the United Kingdom who would not 
have died in his tracks before he would have consented to pay the United 
States $250,000,000 to compensate American traders for the profits which 
they lost in being prevented from selling contraband to the Germans. What 
did we do in regard to that claim? The matter was dropped. I am in- 
formed that the British Government was perfectly willing to submit that 
claim to arbitration. We did not agree to it because I am certain the De- 
partment of State was convinced that it could not have found an arbitration 
tribunal in the world that would have condemned Great Britain to pay the 
United States for these alleged violations of law. So by the agreement of 
1927, those claims were wiped off the slate, with the single reservation that 
the United States retained its right to maintain in the future its traditional 
position on this matter, which amounted to nothing, because it would have 
had that right anyway. 

So I take it that it is on the basis of this uncertainty as to what are the 
rights of neutrals that Mr. Warren has made these very interesting sug- 
gestions. I wish he would consent to go further and add what seems to me 
to be a logical corollary of his proposition, namely, that certain of the duties 
of neutrals which have been advocated here today have likewise ceased to 
exist or should be abandoned. I say that because I want to see the law so 
changed that it never can be said again that a neutral is under a legal obliga- 
tion to accord the same measure of treatment to a belligerent who in the 
opinion of the neutral is an aggressor that he accords to one who in his opinion 
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is a victim of an aggression. I repeat again, ladies and gentlemen, what I 
said here this morning, I believe such a view of neutrality is immoral, and I 
do not believe there is a shred of law which imposes upon the neutral today 
any such obligation as that. 

Professor E.G. TR1mBLE. I want to say only a word in regard to one of 
the statements that Professor Garner has just made. I have often seen and 
heard the statement that Professor Garner has just made to the effect that, 
after the United States joined the World War in 1917, she violated those 
rights of neutrals which she defended while she was neutral. I went into 
this matter once to find what justification there was for this statement, but I 
failed to find any that satisfied me. I wrote to the former Secretary of the 
Navy, Josephus Daniels, who was Secretary of the Navy under President 
Wilson, and asked him if he could give me any information about the use of 
our naval forces after we entered the War. He referred me to Mr. Frank 
Polk, who was, I believe, under Secretary of State. I wrote to Mr. Polk and 
called his attention to an article by Sir Edward Grey in Foreign Affairs, in 
which Sir Edward made the statement that Professor Garner made here 
tonight. Mr. Polk replied that he would look up the statement of Sir 
Edward Grey, and would certainly challenge him on it and that it was his 
distinct understanding, that the United States Government gave special 
attention not to violate those neutral rights in order that it might prosecute 
the claims of our own citizens against the British Government. I am not 
denying what Professor Garner has said, but I have not been able to find any 
foundation for the statement. If there is such, I would certainly be glad to 
know about it. Mr. Polk said he would look into the matter and write me 
later but has failed to do so. 

Professor GARNER. Is it the gentleman’s contention that the American 
Navy did not codperate with the British Navy in maintaining a blockade 
with a lot of barges on the North Sea to carry out British maritime measures? 
I do not care what Mr. Polk or the Secretary of State says about that. I 
know, and Admiral Rodgers knows, and every other informed person knows, 
that the American Navy did that thing. I think Admiral Sims stated it. 
He ought to know. 

Professor TRIMBLE. I can only say that I do not know whether our 
Navy coéperated with the British Navy in such a way as to violate the rights 
of what neutrals there were left. But after the United States entered the 
war, of course, the main source of supplies to the belligerent countries was 
closed up, and I do not know how much occasion it had to codperate with the 
British Navy in such a way as to violate neutral rights. So I do not know 
whether it did or did not. I have not been able to verify the fact. That is 
my position. 

Mr. E. A. Harriman. I wish to congratulate you, Mr. President and 
the Society. I have been a member of this Society for many years, and 
never have I heard so much realism as I have heard at this meeting. That 
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is a sign of progress. Even Professor Fenwick, whom every one recognizes 
as a 33rd degree idealist, has on this occasion, at least, become a realist. 
Why there should be any criticism of the law of neutrality of the 14th or 15th 
century, I do not know. Professor Fenwick’s six rules of neutrality are as 
clear, as accurate, and as universally acceptable as if they had been written 
by Machiavelli himself. I regret that this is the first time the name of 
Machiavelli has been mentioned in this Society. In Europe the name is 
better known. 

Now, in regard to Professor Hudson’s suggestion, I wish to raise, if I 
may do so, a point of order. It is natural, of course, with his enthusiasm, 
that he should desire that the United States should follow the League of Na- 
tions and take whatever action the League desires, but that is not the propo- 
sition which is raised. The proposition which is raised is not a proposition of 
international law at all. It is purely a question of American constitutional 
law; not whether the American Government shall have power to issue an 
embargo, but whether the American Government means the President, or 
whether it means the Congress which, under the Constitution, is the sole 
body authorized to declare war. That, I submit, is a constitutional question, 
not for discussion by this Society, and I object to it further because it is a 
political question. 

Mr. Howarp T. Kincssury. I shall take but a few minutes, but there 
are one or two observations I feel impelled to make. It seems to me quite 
evident that there are, at least, no neutrals in the Society on the question of 
neutrality. Every one is either for it or against it. But on the pure ques- 
tion of fact, whether there has been a definitely recognized law of neutrality, 
I should like to add just a word to the mention that was made of the Appam 
case and the action of the United States Government in returning that vessel 
to the British owners. It is a fact that there was an ultimate affirmative 
action by the United States Government to protect that ship from destruc- 
tion by means of bombs which it was alleged had been concealed in her, but 
that was not done until after the United States District Court at Norfolk 
had, on a possessory libel filed by the British private owner of the ship, 
awarded the possession of the ship to the British owner, and placed it upon 
the express ground that, since there had been no sentence of condemnation 
by any German prize court having actual physical jurisdiction over the 
vessel, the bringing of an uncondemned prize into a neutral port was a breach 
of the neutrality law of the United States. This vindicates the existence of 
the fact of neutrality with certain rights and obligations as recognized by the 
courts. 

The remarks of Mr. Fenwick suggested to me the thought that the world 
has lived since the very beginnings of recorded history under a régime in 
which war has been a more or less frequently recurring factor, so that realisti- 
cally we must admit the fact of its past occurrence and a possibility of its 
recurrence in the future. Now, we all hope that the renunciation of war as 
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an instrument of national policy, embodied in the Kellogg-Briand Pact, will 
ultimately result, not merely in the renunciation of war, but in the abolition 
of war, but to do this effectively there must be set up some effective system of 
machinery for the preservation of peace. I notice with interest that that is 
one of the topics which is assigned for discussion tomorrow afternoon. 

Now, no complete and surely effective system sprung full grown from 
the joint brains of Mr. Kellogg and Mr. Briand. It may be that one will 
spring from the combined brains of this Society tomorrow afternoon. But 
until some such system is devised and made effective by the long process of 
trial and error, experimenting with these different sanctions short of force 
which have been discussed here during the course of this meeting, and which 
have never before been tried upon a world-wide scale, although they have 
been tried by a single nation or a group of nations, until that is done we must 
face the possibility that there will from time to time or may from time to time 
be a war, and that that war may be one in which the vital interests of a partic- 
ular country, not originally engaged in it, may be concerned or may not be 
concerned, and we should, at least, have the right mentioned and discussed 
so very interestingly by Mr. Jessup, of abstaining from actual hostilities. I 
think we can hope, perhaps not with a great degree of assurance, but at least 
with heartfelt aspiration, that this peace machinery will slowly and gradually 
work itself to a point where it will accomplish the desired result. In the 
great test which it is now facing in the Far East, it does not seem as yet to 
have got very far. 

Professor AMRY VANDENBOSCH. Much has been said about the neces- 
sity of retaining the old system of neutrality. I want to address a few 
remarks to the question of whether neutrality is still possible. I know a 
great deal has been said on that this evening, and shall say only a few words 
about it. It seems to me that there is an inherent conflict between the old 
system of neutrality and the new doctrine incorporated in Article 11 of the 
League of Nations Covenant, that any war or threat of war is a matter of 
concern to the whole world. If we attempt to keep these two principles in 
one and the same system of law, one is sure to destroy the other. Consider 
what the attempt to retain these two conflicting ideas in the same system of 
law means with respect to the present situation in the Far East. The atti- 
tude of the powers of the world with respect to Japanese action in Manchuria 
is not a secret matter. The powers have registered their judgment for all to 
read. Yet Japan can, by a mere act of declaring war, force them into a posi- 
tion of neutrality, 7. e., make them take back all they may have said or force 
them into war. This strikes me as an utterly absurd situation. 

Professor Borchard this morning illustrated the impossibility of keeping 
these two conflicting principles in one system of law when he insisted upon 
the necessity of leaving open the possibility for nations to throw off unbear- 
able yokes. Now the right of revolution may be a moral right, but it can 
never be a legal right and cannot be incorporated into a system of law. 
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Are the old notions of neutrality still an integral part of international 
law? What is the law at the present moment? Our realists have said a 
great deal about that. The chief source of international law is still custom. 
But how should this be interpreted? To determine this, let us go to those 
primitive communities in which the people have been permitted to retain 
their indigenous customary law. As these societies are brought into the 
world currents, there rapidly develops a wide gap between the rules of the old 
customary law and the new legal needs born of changed conditions. What 
must the judge actually do in that case? Simply hand down the old custom- 
ary rule, unmodified even though social and economic conditions have 
changed profoundly? The judge will have to take cognizance of the 
changed conditions and modify the rule accordingly, if the law he applies is 
to be living law. So also with international law. Actual neutrality, that is, 
impartiality, is no longer possible in the closely integrated world of today, 
and a living law must take cognizance of that. 

A second source of international law is agreement. We now have a 
large number of agreements which depart from the old rules of neutrality, if 
they do not completely abandon them. 

The general principles of law recognized by civilized nations constitute a 
third source of international law. Do the general principles of law of any 
civilized state have a place for neutrality in case of domestic disorder, or the 
wanton assault of one person upon another? Do civilized peoples retain 
that sort of doctrine at all? Furthermore, we may have in the future a 
large number of de facto or “‘imperfect”” wars. What, for instance, does 
neutrality mean with respect to the situation in the Far East today? I for 
one do not know. If we are to have mostly de facto wars in the future, neu- 
trality may go out of the window that way. 

What about the possibility of a restatement of the rules regulating 
neutral and belligerent rights? That is precluded, because there is no logical 
legal basis for it. And if an agreement were drawn up on the basis of com- 
promise, it would not stand the test of war. A nation at war always thinks 
that it is engaged in a holy war, a crusade, and that the other party is out 
merely for trade. The warring nation in that sort of contest, the nation 
that is fighting for its life, will say that it has a superior right and that the 
neutral must give way. 

Now, there are those who plead for the old system of neutrality on the 
ground that the other view is dangerous, that it will spread war, and this 
morning Professor Chamberlain gave us the extraordinary suggestion of the 
use of embargo to enforce respect for neutral rights. That would mean an 
utter abandonment of neutrality. After war has been begun, an embargo 
cannot be laid against one belligerent party and not against the other. It is 
doubtful whether an embargo can be instituted against either party after 
the war has begun. That would probably draw the neutral into the war. 
Furthermore, if the embargo is going to be used, had it not better be em- 
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ployed for the preservation of peace than for the protection of neutral rights? 
There are those who are so enamored of neutral rights that they are willing 
to go to war to insure respect for them. I wish to say for myself that if I 
am ever again asked by my country to fight, I would infinitely rather be asked 
to fight for the sanctity of treaties and the preservation of peace than for the 
protection of neutral rights. Certainly one is as practicable as the other, 
and one is infinitely more noble. 

It is utterly impossible to go back to the old basis, and since we cannot 
retain these two conflicting principles in one system of law, we must com- 
pletely abandon one or the other. We must go forward or turn backward. 

Mr. J. P. Butuineron. Mr. Chairman, I hesitate to say anything, 
first, because I must speak from the depths of abysmal ignorance, and, sec- 
ond, because Mr. Warren has thrown himself only on the professors of law, 
and I happen to be a simple practitioner. This matter of neutral rights, it 
seems to me, is most important. Mr. Warren has first told you that we must 
go, not to law, but to an agreement at the beginning of the war, for the pro- 
tection of neutral rights. In my practice, I happen to be usually on the 
defense side because I happen to represent large corporations. I may say 
that I have not found that very helpful in settling cases if there was no law 
on the subject. 

Again he tells you you must be realistic about it, and when he says that, 
he tells you that in every war, as in the last war, each nation is attempting to 
win the war by any means that it can. If I read my history right, that was 
the same condition that existed when the laws of neutral rights came into 
being. When Catherine the Great made her proclamation, I think the war- 
ring nations were both trying to win the war by any means possible. 

Mr. Warren has mentioned the fact that the law of neutrality is not a 
matter of logic, as the last speaker mentioned, but it was a matter of com- 
promise. Here were two conflicting interests. They could not live together. 
They had to compromise, and throughout a long period of years, through 
many wars, warring nations did reach a compromise, and the law was 
formed through the practice of nations. In the last war, it is true that that 
practice was departed from in many respects, and it has been said that there 
was no law because the United States protested against what Great Britain 
did and nothing happened about it. Thatistrue. We did protest. Secre- 
tary Lansing wrote notes to England based on the law of neutrality before 
1914. What the speaker forgot is something that was made the subject of 
criticism here some years ago, and that is, that those notes were presented 
by an advocate and not by, if I may use the term, an ambassador. Without 
casting any disrespect upon the memory of our ambassador to Great Britain 
at that time, and I am speaking only from his memoirs, every note that the 
United States sent to Great Britain was presented by our ambassador at the 
same time with arguments to answer them, if I read his memoirs correctly. 
That can scarcely be said to be a precedent for the position of the United 
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States or a precedent for international law. Our protests were simply not 
presented as protests. 

In the final analysis, it seems to me that the argument of most of the 
speakers against neutral rights tonight resolves itself to this: either there are 
not going to be any more wars, and I doubt that; or, if there are any more 
wars, everybody has got to get in them, and I certainly do not want that. 

The Presipent. You are going to have the pleasure of hearing a talk 
from one member of the Society who has not been with us in person in recent 
days as in former days. Let us hope that he will be more often in the fu- 
ture. 

Mr. THEoporE Marsurc. Thank you, Mr. President, for your 
kindly words. I promise to reform. The discussion tonight has dealt with 
law and with policy. The latter aspect is of very great importance because 
the framing of international law must be guided by considerations of policy. 
I want to refer to the Geneva Protocol of 1924, which was passed by the 
Assembly of the League of Nations with great enthusiasm and seemed to give 
new hope to the world. As you know, that Protocol provided what the 
world has so sadly needed, a sense of political security, that which France 
asks for today. If we had had that sense of political security after the war, 
we would not be witnessing what we are witnessing today. Well, there was 
a change of government in England and the Geneva protocol was not ratified 
by Great Britain. In the following year, 1925, it disappeared completely. 
The Locarno agreement was set up in its place, a rather narrow agreement 
to accomplish the same object. Now, my specific suggestion is that when 
the world represented at Geneva—so few nations are outside: Russia, our- 
selves, and a few others; even Mexico is now a member—when that body 
speaks it should be accepted as the matured judgment of the world. The 
united thinking of the many is bigger than the thinking of any one individual, 
and when the whole world acts together, practically it is out to do justice. 
My specific suggestion is that when such a pronouncement comes from 
Geneva, condemning a nation as a belligerent, this country should take the 
stand that it will not insist upon its neutral rights. That is only a negative 
agreement: to abstain from doing something. But it was the fear that the 
United States would insist on the exercise of those neutral rights which 
caused the English to abstain from ratifying the Geneva Protocol. This 
was not admitted officially by Great Britain, but every one knows that was 
the real reason. 

Mr. Frep K. Niexsen. I should not participate in this discussion, 
had I not heard twice a statement which I do not like to hear. I shall talk 
very little about it, because I prefer to talk about something else. I want 
to challenge it. I do not do so with any bitter recollections of the war or 
with the purpose of criticizing certain belligerent measures, which I think 
have been called, a little confusedly, neutrality measures. 

It was said that during our Civil War, or during the World War, when 
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we got into that, we did the same things as Great Britain did in the last 
great war. Now, I do not blame any one for not marshalling facts in sup- 
port of a statement or declaration of that kind. I think it is fair, however, 
to call attention to the fact that some evidence that was adduced was the 
evidence of a British official who was defending those measures. And, of 
course, I do not want to be technical either, but it was hearsay evidence. 
Perhaps it is even a little more pertinent to observe that the source of other 
evidence used was the same source, or one of the same sources, as those from 
which came the evidence cited this evening to the effect that the British 
Government was not going to be bound in her belligerent operations by the 
handicap of observing technical rules of international law governing the 
conduct of warfare on the sea. Now, the Springbok case, to which a speaker 
referred cannot be correctly cited to support the statement I challenge. I, 
of course, cannot analyze those Civil War cases here. I think they were 
clear-cut cases laying down certain arbitrary rules. To be sure all rules are 
in a sense arbitrary—that is when they mean something because they are 
definite. They made technical distinctions between rights with respect to 
blockade and rights with respect to contraband. 

After we went into the war, I believe we did help the Allies in the con- 
struction of this barrage which has been mentioned. I wonder how much 
that interfered with neutral trade. I am not familiar with that subject, 
but I can say readily—although I have tried to get these things out of my 
mind in the last fifteen years—I can say a little something about the things 
concerning which we quarrelled with Great Britain. We quarrelled about 
contraband, rights in relation to blockade, and the right of visit and search. 
It is said we did the same things after we got into the war ourselves as Great 
Britain did—examined into the nature of cargoes and ships and hauled into 
ports vast quantities of neutral cargoes. I have no recollection of a single 
cargo taken into any harbor by any American ship. It is, therefore, a little 
difficult to say in the light of the evidence, if I am correct and I think I am, 
that we did the same as Great Britain did. Take the blockade—I know of 
no blockades declared by the United States. Great Britain declared but a 
few unimportant blockades. But she issued remarkable Orders in Council 
and said that they were not blockade measures—until it became convenient 
at a later stage of the war to suggest that they might satisfy the require- 
ments of the law relating to blockade. We of course issued no Orders in 
Council. I could go on and on in this way, but I will not do so. 

I was a little confused, when there was reference this evening to neutral 
rights and to rules of international law governing the conduct of war on the 
high seas, so to speak, to hear subjects of that kind discussed in terms of 
neutrality. Nowthe neutrality of which my friend, Mr. Jessup, spoke, was the 
neutrality that has as its fundamental principle the principle of impartiality, 
and has nothing to do with the conduct of warfare except in so far as, of course, 
certain obligations are imposed on belligerents to respect neutral status. 
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I was interested in the reference to an American policy with respect to 
neutrality. My memory is very poor, and I think our distinguished Presi- 
dent can correct me, if 1am wrong. I do think that I heard the very emi- 
nent statesman, who as president presided over this organization for some 
twenty years, refer once with regret to a small war, as he said, in the Balkans. 
He referred with regret to it, and then with some feeling of congratulation, 
to the fact that it had been restricted within a narrow area. Now, there is 
some American doctrine that we would sooner restrict warfare than have as 
many nations as possible in it, because there is no longer any neutrality law. 
I must not get into trite subjects, but as all of you have, I have great respect 
also for another American who is dead. He lived fourteen miles south of 
Washington, and while he was President, there was an early attempt to 
draw us into an European war—and there have been lots of European wars, 
and there was one successful attempt to draw us into one of them; perhaps, 
because the law of neutrality had disappeared—that great American said 
we should keep out of those European wars; and that it was good American 
policy not to participate in those wars. I think that it is good American 
doctrine that international law has not been so altered that the law of 
neutrality has disappeared, so that we can no longer keep out of wars. 

Now, I think that the basic argument in support of this idea that there 
was no longer any law of neutrality was that conditions had changed. 
“‘Changed conditions’”’ was one expression used. Well, that is an argument 
involving what one might call a theory of plasticity of international law 
which is fully as obnoxious to me as the doctrine of rebus sic stantibus with 
respect to treaties. Both doctrines are fraught with much danger of possible 
vicious application, and both doctrines have been given an extremely evil 
application. It is true that changes in conditions do have their effect on 
rules of international law as they do on rules of domestic law, but those 
changes are very slow. I think you will all admit that it is a very slow 
progress to make international law. And we have not got so very much 
now in spite of what is found in voluminous textbooks, which often contain 
much that merely represents the views of authors as to what the law might 
be; and I might add, voluminous opinions of international arbitrators which 
sometimes contain the same kind of things and worse things. But this is 
the point I have in mind with respect to this vicious theory of changes in 
conditions. International law is not violated when there is no temptation 
to violate it. The laws pertaining to war are beautifully respected in time 
of peace. But any rule of international law is put to a test, whether it means 
something, when honorable respect for it entails inconvenience or material 
sacrifice, or whether under those conditions it may be flouted under this 
theory of changed conditions or plasticity; if that can be properly done, 
then the very talk of rules of international law becomes a mockery. 

I have not studied this subject of neutrality at all in the aspect in which 
it has been discussed this evening, and I have not heard all of the discussion. 
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I was just a little at a loss, as I think Mr. Jessup was, as to when and how 
the law of neutrality, the basic principle of which is impartiality, disap- 
peared. It may have disappeared under some influence of the theory of 
plasticity or of changed conditions. I think it is unfortunate if law can 
expand so quickly and along such lines. And I might emphasize that 
expression, along such lines, because I have always thought that the supreme 
purpose of international law was the avoidance of bloody conflicts. Now 
then, if the application of that theory of plasticity has eliminated the law of 
neutrality, then the great purpose of international law evidently has been 
very materially changed, and we must have more war; more people in them. 
We must not try to localize strife when some two nations or more engage in 
carnage; there must be no impartiality; and if there can be no impartiality, 
there can be no neutrality, and we must have as many nations as possible 
in the carnage. I do not think that is the purpose of international law— 
and I will be careful not to fall into some illogical fallacy—but that it is, 
seems to me to be something that follows the argument that the law with re- 
spect to neutrality has disappeared. I am referring to existing law and 
not to possible future measures to put sanction back of the law of nations. 

Professor MatBonge W. GraHam. It seems to me that in this dis- 
cussion of what is the next step in the evolution of neutrality, we have been 
given a very definite challenge by Professor Hudson. I purpose to take up 
that challenge. 

To my way of thinking, it is no accident that the Secretary of State of 
the United States last August linked in one single address two cognate and 
correlated ideas, namely, the abandonment or end of neutrality, on the one 
hand, and the doctrine of non-recognition, on the other. It seems to me 
that there is a third alternative to the remarks of the last speaker, namely, 
that the peace-loving community of nations, faced with the occurrence of a 
de facto war of the type of which Professor Vandenbosch spoke, has it in its 
power to deny that acts of war give rise to belligerent rights. If there are 
no belligerent rights, then there can be no correlative neutral duties. It 
seems to me that we have seen, in the increasing scope and purpose of the 
action of the community of nations in the Far East—trying so far as possible 
to ignore the existence of a de facto war, and for all practical purposes, to deny 
that it has given rise to any extraordinary rights on the part of the so-called 
belligerents—exactly that situation. 

Under those circumstances, we have not seen any proclamations of 
neutrality anywhere. We have seen the community of nations continue in 
its condition of peace. I should like to submit to your consideration that, 
under the circumstances, the implicit assumption that war itself creates 
neutrality, as the original condition in which states are placed by the out- 
break of war between any two members of the community of nations, is not 
necessarily true at the present time. I think you will find that there is, 
rather, a definite tendency in the opposite direction, that is to say, that the 
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members of a peaceful community of nations do not recognize that extraor- 
dinary rights accrue to belligerents who are, if I may use the term, de 
facto belligerents without a declaration of war. In fact, so tenuous is the 
basis for any neutrality whatsoever, that if Mr. Jessup will examine the 
security treaties to which he refers in passing, he will find that even on the 
other side of the world, in the land of the Soviets, it is considered that so 
definitely is neutrality already abandoned as a subsisting principle, that they 
have been able to provide for a policy of neutrality between the Soviet Union 
and its neighbors only as an extraordinary circumstance for exceptionally 
specific contingencies. That, I think, will have to be the meaning of the 
Soviet neutrality treaties. 

In the present world we have seen the doctrine of neutrality disappear 
because there is emerging a doctrine of non-recognition, which denies the 
belligerents rights when de facto wars occur. It seems to me that it is along 
the line of the action of the present committee at Geneva—buttressed, so 
far as I know, by the Department of State of the United States—that we 
will see progress toward non-recognition of all belligerent rights, and, there- 
fore, the extinction legally, and with solemn finality, of the system of 
neutrality. 

Professor Quincy WricHt. I want to address myself to one point raised 
by Judge Nielsen, namely, the supposition that the abandonment of neutral- 
ity in the sense of an obligation to be impartial would result in the univer- 
salization of war. That supposition seemed to carry the implication that 
those who think that in fact neutrality has gone and that in law it ought to 
go, prefer a position of universal belligerency. That is certainly not my 
position, and I do not think that it is the position of any of those who are 
refraining from shedding tears at the apparently difficult position in which 
neutrality finds itself, both in the world and in this Society. It is, I think, 
true, as Mr. Jessup amply demonstrated, that there have been non-partici- 
pants in wars in all times, and I think we may anticipate that abstention 
from war, which is very different from legal neutrality, will be common in the 
future. If I understand correctly, and I believe I have the authority of the 
English jurist W. E. Hall behind me, neutrality as a requirement of impar- 
tiality can be dated from the American neutrality proclamation of 1793. I 
think it is fair to say that, in history, impartiality was neither the practice 
nor the requirement of many treaties prior to that time. We might recall 
our own Revolutionary War. We doubtless remember the Hessians who 
served by hire to the British Crown. It was a normal practice for the sov- 
ereign of one state to loan his troops to the sovereign of another state to assist 
in war, while at the same time he abstained from war himself. We should 
doubtless regard it as a peculiar practice for the United States to loan its 
army to a belligerent at the present time, and to consider itself neutral, yet 
that was the “‘abstention” that existed in the 18th century and at earlier 
times. 
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The obligation of impartiality was sanctified by American neutrality 
laws, and by two arbitrations, one of them in 1796, by which we gave some 
money to England; and, casting bread upon the waters, took it back with 
interest in the Geneva arbitration of 1872. That led to the 5th and 13th 
Hague Conventions of 1907, and we have the idea of complete impartiality 
grafted into the law of nations. I have attempted on previous occasions 
to suggest that the League of Nations Covenant has radically modified this 
obligation of impartiality, and that the Kellogg Pact has had a similar 
effect for those states which did not become members of the League of 
Nations. It seems to me that any state which pursues a partial policy in a 
future war, where one of the belligerents is found to have violated those cov- 
enants, will be able to defend itself before any subsequent Geneva arbitration. 

Now I will make a little use of history. At the meeting of the teachers 
of international law, I had some observation to make about history, suggest- 
ing that it is possible to select from a long and varied past that which one 
wishes to use. We have had various selections of history made during this 
meeting and various conclusions drawn from them. I shall claim a similar 
privilege of drawing the conclusions from history which I prefer. In the 
16th century, Machiavelli, who has been referred to previously, made some 
observations about neutrality. I will not attempt to quote him from 
memory precisely, but in substance he said, that princes who remained 
“neuter” were fools. His suggestion was in accordance with the prac- 
tice of the princes in Italy, whom Machiavelli had in mind. As Mr. Jessup 
pointed out, Grotius in the next century said that in a war where one side 
was:in the right and the other in the wrong, neutrality was not simple. He 
quoted it exactly; I will not attempt to do so. Two centuries later, the 
United States proclaimed impartiality. It has been suggested that we 
adopted that policy to keep out of war. What was the result? We fought 
both sidesin that war. We fought France in 1798 and Great Britain in 1812. 
That is the way wars spread in spite of a policy of attempted impartiality, 
although perhaps I should add that we abandoned impartiality before we 
went into the war against England. The Non-Intercourse Acts expressly 
provided for discrimination in our commercial policy as between belligerents. 
Other nations took up the idea of impartiality in the long peace after 1815, 
and neutrality flourished. It is my suggestion that neutrality has had its 
heyday in times of profound peace. 

During the middle of the century there were a number of land wars in 
Europe, including the Crimean War which, although fought at sea, was 
fought mainly in the Black Sea, a long way off. One might make the further 
generalization that while neutrality gets on best in time of peace, it gets on 
somewhat for countries that are a long way off from the war. In those 
continental wars, waged in Europe, and wars waged in the Black Sea, the 
United States had comparatively little difficulty in maintaining its neutrality. 
In the next war, however, which involved maritime operations on a large 
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scale, it proved a difficult matter, and, as Mr. Warren has pointed out, in the 
World War we waged neutrality with considerable ineffectiveness for two 
and a half years and then got into the war. 

What is the conclusion I draw concerning the history of neutrality? 
That it has not kept countriesentirely out of war, that it has prospered best 
in time of peace, that it has prospered somewhat for countries a long way 
off from the war, and that it has prospered very little for countries which 
are not in fact indifferent to the results of the war. Judging from history, 
from solemn documents and from public announcements of policy by re- 
cent Secretaries of State, we can hardly anticipate that the United States 
will preserve a policy of strict impartiality in subsequent wars that involve 
general naval operations. 

The Presipent. It is now by my watch twenty minutes to eleven 
o’clock. Is it the desire to continue the subject? I see Professor Borchard 
arise, and if it be the desire to hear him and thereafter conclude, we will 
adjourn after Professor Borchard has been heard. 

Professor Samuret F. Bemis. I wish simply to ask two questions: 
First, If the President of the United States were to make a declaration, a 
proclamation of neutrality applicable to existing war, would not neutrality 
return again overnight? I suggest it is not, therefore, a dead institution. 
Secondly, would that be in violation of the Kellogg Pact? 

The Presipent. That, I take it, involves continuation of the discus- 
sion. We will ask Mr. Borchard to close the evening’s discussion by answer- 
ing the questions. 

Professor Epwin M. Borcuarp. Perhaps you will consider me a 
perpetual nuisance, coming in at each session, and I ask your pardon. But 
there have been a lot of things said here tonight that I think deserve a slight 
comment. Mr. Nielsen has commendably presented the informed lawyer’s 
point of view, and for that reason, it is unnecessary to reiterate. If one 
should want an adviser in our next war as to how to preserve the interests 
of the United States, one ought to look for Mr. Nielsen immediately. 

This question of neutrality and its breach is so nonchalantly approached 
by many people that it is almost frightening. They would abandon it. 
They would pick out their “‘aggressors.””’ They would get the United States 
into the war against the “aggressor” in a thorough conviction of the right- 
eousness of their cause. There is, in my opinion, nothing but danger in that 
policy. Mr. Hudson calls attention to the Arms Embargo Resolution and 
the protest against it. I think I should be held responsible for some of the 
objection that has been raised to that resolution and that probably will con- 
tinue to be raised. I have the great satisfaction of knowing that the man 
whom I consider the greatest living authority on international law, John 
Bassett Moore, agrees with me and thought that I was too moderate in my 
protest. An embargo against a single belligerent in a foreign conflict com- 
mits us to that conflict and we lay ourselves open to all the consequences of 
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such action. We are free to do it, of course. We are free to enter another 
foreign war, but having experienced the consequences of American inter- 
vention in the late war, I should think it might give pause to some of the 
people who so lightly would enter the United States in the next international 
circus for mutual extermination. They ought to think about what they are 
advising the United States to do. 

Now, I do maintain, with great respect to Mr. Hudson, that it is a great 
blessing that the United States has two large oceans, one on either side, 
and to have the opportunity of staying out of the European conflagrations 
which might break out any time. The great satisfaction that some people 
profess to feel at the advances that have been made since 1918 strikes me as 
a little strange when you realize that the profession is made in the midst of 
a chaos unparalleled in modern history. Armaments are now approxi- 
mately quite as great as in 1914, a mute but unanswerable commentary upon 
the growing alleged ‘will to peace.”” Economically and politically, the na- 
tions are preparing for war quite as much as for peace. They have their 
treaties of alliance and their “consultative pacts” for accomplishing what 
they seek. Ido maintain that tryirg to maintain neutrality is a tremendous 
responsibility. I do not consider neutrality an unfortunate scandal, as Mr. 
Hudson, I think, does. I have the authority of Mr. Ramsay MacDonald in 
emphasizing our favored geographical position. He envied us our capacity to 
stay out of European wars. I daresay he would choose that position for Great 
Britain if he could although if I judge public opinion correctly, there will 
be a tremendous public opinion in England to stay out of any foreign conflict 
if they can possibly do it. Lord Salisbury boasted of England’s ‘splendid 
isolation” and those who departed from it in 1904 by getting tied up to a 
“consultative pact” with France will hardly go down as the heroes of Eng- 
lish history, I fancy. Any blunderer can tie himself up to a lot of commit- 
ments which will entangle him to his loss and destruction, but he is not 
usually considered wise, although he certainly is a non-isolationist. 

This may not be that moral and idealistic world that Mr. Whitton said 
it was. We must take it as we findit. But the instinct of self-preservation 
is an important one, and this instinct of self-preservation lies largely behind 
the law of neutrality. Asa principle I doubt if it will ever die, but its special 
rules might change. I do not dispute that the rules constitute a compromise, 
not based on logic, between the belligerent and the neutral claims. Obvi- 
ously, the position may shift, but the more you strengthen the belligerent 
claims the larger become your armaments. I think that is almost axiomatic. 
If you want to cut down neutrality, you are demonstrating, whether you 
wish to or not, the need for larger armies and navies in the countries that can 
afford them. The very life of smaller nations depends on the right and 
privilege of remaining neutral. 

One word as to Mr. Garner’s paper. If he had read the agreement of 
May 19, 1927, in full, I think he would have found that the neutral rights of 
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the United States were not entirely wiped out. Indemnities for claims of 
$250,000,000 were never justified. They were simply paper claims. Great 
Britain had an admitted claim against the United States for a million dollars, 
and also an unadmitted claim for possibly six million dollars. These sums 
she agreed to leave here to pay American neutral claims, but the proviso 
that the claimants must first be thrown out of a British prize court, may 
discourage legitimate claimants to throw away money in England as a con- 
dition of appealing for relief in Washington. Great Britain has made an 
agreement with Sweden, Holland, Norway, and Denmark for the payment of 
several thousand ships and cargoes, the sum of which is said to amount to 
something between sixty and seventy million dollars. That, I think, may 
be an admission that some of the captures made under British Orders in 
Council were illegal under international law, as I think scholars will in time 
generally agree, as most of them now do. 

Mr. Warren thinks that there is nothing in the law of neutrality be- 
cause it might work unequally. I think he missed the point of thelaw. Of 
course, it may operate physically and geographically unevenly between the 
belligerents. That does not alter the law of neutrality or neutral obliga- 
tions. If you are legaliy neutral, you do not have to be concerned about its 
geographical operation on the belligerents. 

Neutrality is a boon to humanity and its disparagement and departure 
from it are likely to be paid for in blood and tears and treasure. It is regret- 
table that there is so much apparent recklessness and eagerness to get rid of 
it. The price will be high, I believe. 

The Presipent. It is moved and seconded that we now adjourn. 

(Thereupon, at 11 o’clock p. m., the session adjourned to meet again 
at 10 o’clock a. m., Saturday, April 29, 1933.) 








FIFTH SESSION 


Saturday, April 29, 1933, 10 o’clock a. m. 


The session began at 10 o’clock a. m., with President JAaMzEs BRowNn 
Scort in the chair. 

The PresipEnT. Ladies and gentlemen, we have had a discussion after 
each session, and the discussion has been most interesting with a divergence 
of views. We are meeting this morning to continue the discussion, among 
other things, of the preceding papers. So if any individual may have been 
overlooked in the storm and stress of battle, here is an opportunity to state 
or restate the views which you may have had and not adequately stated 
before. That discussion should stop at 11 o’clock when we go into what 
will be called a business session. 

Professor CLypE EaGLeTon. Mr. President, I was going to get into a 
discussion last night but there was too much of it. To say everything I 
want to say in the time I have is impossible. I shall have to be sketchy and 
inadequate for that reason. I should like, in the first place, to support as 
strongly as I can what Professor Manley Hudson said last night with regard 
to the arms embargo; and if I have time I will add something on that point. 

The PresipENT. You have, according to the rules, ten minutes. 

Professor Eacteton. But I should like first to say something to pave 
the way in support of the doctrine Dr. Hudson stated. I wish to address 
myself first, then, to the question of whether or not there is a law of neutrality 
today. Now, I shall dispose of one or two points in a most summary and 
arbitrary fashion. Mr. Warren, as a matter of fact, last night disposed of 
the factual side of the law of neutrality, and showed that actually there can 
be, or there is, no law of neutrality today. From the moral point of view, I 
shall have to dispose of that for myself by saying summarily that neutrality 
as a principle is immoral. I have expressed my views upon this at previous 
meetings of this Society and do not need to do so any more now. In fact, I 
think we have had enough preaching on the point. Mr. Borchard in his two 
discussions yesterday might very well have taken as a text for his sermon the 
Biblical question: ‘‘Am I my brother’s keeper?” Well, in the Sunday school 
to which I was sent I was taught that the answer to that question was “‘ Yes”’; 
but I suppose there is room on theological questions for much divergence of 
views. 

There being no support for neutrality in fact or in morality, there would 
seem to remain only the bare sheath of a legal principle, if anything remains. 
Now, what I am particularly interested in is a remark that Mr. Jessup made 
last night, to the effect that there is no common consent that has been shown 
in the society of nations by which the laws of neutrality are eliminated. 
That is the point to which I want to address myself fora moment. Now, 
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what this common consent is, we all know is very difficult to say: to ascertain 
the consent which is necessary for the establishment of rules of customary 
international law, which is the point I am speaking on now. I pass by the 
question which Dr. Brown answered yesterday, as to whether a multilateral 
treaty is law or not, and confine myself to the question of customary inter- 
national law. Certainly it has never been said that the express consent of 
every member of the society of nations is necessary to establish a rule of 
customary international law. If so, there is no international law. That 
has never been done. 

Apparently, what is necessary to show that a rule of customary interna- 
tional law exists is common consent, not unanimous consent; and just what 
that means I presume you must leave to the judge in each case. I remember 
that in the Scotia the judge spoke of thirty states. In the Paquete Habana 
the judge spoke of one hundred years. I take it that it is not necessary to 
show thirty states in every case or one hundred years of acceptance in every 
case. At the present moment I should say the Hoover-Stimson doctrine is 
an accepted doctrine of international law, within a few weeks time, by gen- 
eral acceptance. 

Now, it seems to me that so far as the law of neutrality goes, we have the 
same sort of a situation—55 states, isn’t it—I believe there are 55 in the 
League of Nations at the present moment? 

The PresipEenT. Fifty-eight, it has been stated. 

Professor EaGLETON. Whatever the number, the more the better. 
Fifty-seven, says Mr. Myers, who ought to be an authority on this. 

Professor EaAGLETON. When so many, almost all of the states of the 
world, have accepted, I take it, what an authoritative interpretation of the 
Covenant says, that the principle of neutrality is incompatible with the 
Covenant of the League of. Nations, you have that to think about, as evi- 
dencing common consent. 

The United States is not a member of the League of Nations; but since 
Secretary Stimson said the other day that neutrality is impracticable, I take 
it to mean that the United States is not much interested in the principle of 
neutrality. Mr. Graham mentioned last night the subject of neutrality 
treaties. Apparently Russia has shown so little confidence in the rule of 
customary international law providing for neutrality that she thought it 
necessary to make treaties to uphold her desire for neutrality in certain 
cases. 

It seems to me, then, that we have very good evidence for saying that 
there is common consent on the part of the community of nations that the 
law of neutrality has been modified, certainly, if not abandoned; and that 
the great majority—almost unanimously—of the members of the community 
of nations have agreed upon this principle, that neutrality is no longer of im- 
portance. I should not like to say that it is entirely eliminated. What I 
should rather like to say is that the principle is now adopted that neutrality 
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is gone, with certain exceptions, which exceptions, I hope, will rapidly 
disappear. 

It seems to me, then, that we need not bother as to whether the arms 
embargo is in conflict with the law of neutrality, because I do not think that 
the law of neutrality exists under customary law any longer (with exceptions) ; 
but supposing that there is a law of neutrality, or that in certain cases the 
law of neutrality applies, it seems to me that the arms embargo resolution 
would not be incompatible with that situation, nevertheless. 

There has always been recognition, whether you like it or not, in interna- 
tional law of the right of self-help. Now, if the right of self-help was not 
applicable in previous war situations, we have a changed situation at the 
present moment. War was not illegalin the past. War is illegal at present, 
at least in principle. I have many reservations as to how effective the prin- 
ciple is, but in principle I think we can say that war has been outlawed. 
Now, if it is true that a violation of the Kellogg Pact, as the pact itself says, 
deprives the violator of the benefits of the pact, you give to the signatory of 
the pact a right of self-help as against states which violated it, which is to 
say, a right of self-help against the state which makes war. That right of 
self-help might be mild or it might be strong. It might go to the extent of 
war itself. It might be no more than an embargo on arms. At any rate, it 
seems to me we now have a changed situation in which acts which formerly 
might be regarded as unneutral can no longer be regarded as unneutral, 
because the state which took that formerly unneutral attitude toward the 
belligerent would now be defending its own rights under the treaty or, per- 
haps, even under customary international law. So that the arms embargo 
resolution, it seems to me, would not imply a violation of any neutral rights 
on the part of the United States, and Congress should not be alarmed about 
any such violation. 

The arms embargo resolution, it seems to me, adds little advance to the 
policy of the United States. Itis not inconsistent with our past policy. It 
is not a radical step. We need not fear to take it for this reason. It does 
not commit us to anything radical or strong. On the other hand, it does 
relieve the community of nations from a deadlock; it removes us from the 
path of other members of the community, and allows those who wish to take 
the responsibility for the maintenance of peace to go ahead without our 
standing any longer in their way. I thank you. 

Professor Jesse 8. Renves. I would like to ask the gentleman this 
question. Suppose following a long period of what is sometimes called 
de facto war in a struggle between Paraguay and Bolivia, either Paraguay or 
Bolivia should say, ‘‘I regard the act of the other party as an act of war.” 
I should like to ask the question,—What would be the legal position of the 
United States with reference to those two parties? 

Professor EaGueton. I thought I spoke in answer to that. If I 
understand you clearly, you are assuming that a state of war exists as the 
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result of a declaration, and that the United States, being a third party under 
the old law, under the old policy would take the position of a neutral. What 
we would do now I do not know. I cannot speak for the government, but 
we would be justified under the Kellogg Pact or, perhaps, under customary 
international law, in establishing for ourselves which one we would support, 
and in supporting it as against the other party; and in so doing we would 
not have to violate any neutrality law or customary international law. 

Professor Puiuip C. Jessup. I wish to ask Mr. Eagleton, in view of his 
statement regarding the general consensus of opinion in regard to the passing 
of neutrality, how he explains the odd phenomenon of the American states 
drawing up at Havana in 1928 a convention on maritime neutrality, since 
ratified by five states, including the United States some time in 1932? 

Professor EaGLETON. I might say, in the first place, that Iam unable 
to explain anything done at Habana. In the second place, with regard to 
that and various other things which Mr. Jessup mentioned last night, which 
revolved about that same point, all I can say is that there is evidence on 
both sides. You can show some practice which would seem to indicate that 
the law of neutrality is still maintained. You havea right to your own view, 
but the greater part of the evidence, I think, supports my view. 

Professor CaRL Curistot. Mr. Eagleton adds the words, that the 
United States would be justified to take sides. I wonder if he would be 
willing to say that they are obligated. I think he said that the United 
States is justified to take sides, but is the United States obligated? I would 
like to ask that question of Mr. Eagleton. Is the United States obligated to 
say which one or the other it is. 

Professor EaGLETON. Certainly not legally obligated. I can never 
contend that. I do not know that I can contend even morally obligated, at 
present. I should like such a rule to be established. That is all I can say. 

Professor H. Mitton Cotvin. You stated that in this situation in 
South America, that the United States would have to decide in case it wanted 
to carry out the idea of the Briand-Kellogg Pact which one of the parties was 
the aggressor. Is it not possible that the United States would so decide and 
at the same time be violating the idea of the pact? It is my understanding 
that this decision is to be made by the family of nations in concert, not by the 
United States, or one nation alone. If that is not true, then one nation 
would decide one way, another nation another way, and you would have a 
huddle-fuddle of all of the nations bumping against each other. I will give 
you this example. At the time there was trouble between Greece and Bul- 
garia, the Council of the League of Nations took it up and the result was to 
insist on one of them going back home. There the Council assumed itself to 
be, or was made the agent, of the nations of the world, the sheriff of all the 
nations of the world, and unless we have an administrative body which can 
operate for all the nations of the world in this manner, then you will have the 
very thing which Professor Borchard fears,—that some nations will have one 
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idea and other nations another idea as to who is the aggressor. In the 
Greece-Bulgaria situation, the Council was successful in getting certain 
troops to go back home. Suppose Italy had become impatient and could not 
wait for the Council to act, and had taken sides with Greece, and France had 
been impatient and could not wait for the Council to act, and had taken the 
side of Bulgaria, then you would have the thing that this Society fears; but 
it is my understanding that under adequate implementation of the Briand- 
Kellogg Pact the signatory powers must await the direction of the adminis- 
trative agency of the concert of nations to decide who is the aggressor. Now, 
I want to ask the question whether or not we would not have to operate in 
concert with all the nations through the proper administrative body or 
agency in order properly to carry into effect the Pact of Paris? 

Professor EaGLETON. I regret to say that I know of no such obliga- 
tion, whether under the Kellogg Pact or under the Covenant of the League 
of Nations. 

Professor Cotvin. How about our consultative agreement? 

Professor EaGLeETON. There are none that I know of that are existing. 
I am sorry—I think that is a defect in our machinery at the present moment. 
I share the same fear as Mr. Borchard has with regard to that. The situa- 
tion ought to be improved. This arms embargo resolution is a step in that 
direction, because it leaves the President free to consult in agreement with 
other members of the community of nations as to whether the community 
should act against either or both of the belligerent parties. Also, it is a step 
in that direction because it leaves the nations free to join in community ac- 
tion. But I am sorry to say no obligation exists, so far as I know. 

Mr. THEODORE Marsura. I want to ask whether my memory is correct 
in that Secretary Stimson did say that the Briand-Kellogg Pact involved the 
obligation of consultation? Am I correct in that? 

Professor EAGLETON. I am not sufficient authority to answer you. I 
think you are correct. 

The Presipent. If there be no objection, Mr. Kuhn will proceed to 
enlighten himself, if not others. 

Mr. Artuur K. Kuun. I accept the verdict of the chair. Mr. Presi- 
dent and ladies and gentlemen, I would not take up further time in discussing 
neutrality, having been a spectator of our battles during this interesting ses- 
sion, were I not convinced that it involves a much broader issue than has yet 
appeared. It is not a mere question as to whether neutrality has disappeared 
in international law or in fact. The question involved is more fundamental. 
It involves the progress toward world organization. Are we going to re- 
main in the same position that we were before the great war? Are we going 
to say that the organization of the world as it was then conceived is quite 
sufficient, or are we going to do our part to do something to improve the con- 
ditions that existed internationally in 1914. Those who so learnedly and so 
eloquently argued here in favor of neutrality and of the right of states to hold 
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apart from any conflict at all times are not so much interested in the develop- 
ment of the law of neutrality as they are interested in opposing proposals for 
world organization. Now, we have not perfected any world organization at 
the present time either in the League, or through the Kellogg Pact, or 
through any other machinery. We may be in the process of so doing. It is 
imperfect. We are still in the twilight state. 

The PresipeENT. Why not say the dawn? 

Mr. Kuun. Thedawn. The dawn is a better figure by far, of course, 
because the dawn is between light and darkness and proceeding toward the 
light. Neutrality remains until the machinery is perfected. I as a lawyer 
can not throw over the doctrines that are in course of becoming obsolete 
until they absolutely have become obsolete. I think that not to be “off 
with the old” until you are “on with the new”’ is a doctrine which holds 
just as well in law as it does in love, and I am sure the President will confirm 
me in that. 

The Presipent. That is out of order. 

Mr. Kun. But our good friends of unmodified neutrality are opposed 
to the League. They have been most eloquent in maintaining that the 
Kellogg Pact is a sham and a snare and a delusion, and they are also attack- 
ing the idea which is trying to be crystallized in some way by codperation 
more or less imperfect, toward defining the concept of an ‘‘aggressor.” Let 
me read two or three lines from Mr. Borchard’s last comment in the current 
(April) number of the American Journal of International Law. I feel justi- 
fied in quoting it in this connection because it deals specifically with this 
question of the arms embargo. He says: 

“No more shoddy and shallow, if not mischievous conception, has come 
out of the League of Nations than the conception of an ‘aggressor’,’’ and then 
in the next paragraph he says: “‘To prevent the natural development of 
strong and responsible states by supporting the chaotic, the weak and the 
disintegrating, is sorry service to peace and stability.” 

Well, sir, you have the thing unmasked. We are not to support weak 
states. We are to allow them to be overcome by the aggressor if the ag- 
gressor is strong enough, and let us stand on the side lines and see the weak 
nation crushed, no matter how unjustly and unfairly, in order—Lord save 
the mark—to preserve the peace of the world. I do not need to continue 
this discussion any further, provided I have made my point, and I think I 
have, that the question of neutrality is deeper, more profound, more essential 
than the mere question of the development of a principle of international law. 

Professor Howarp Wuitr. As a member of the Society who has lis- 
tened to the proceedings in past years, I am struck with the change which 
has come over many of the members of this Society. I remember a few 
years ago Mr. Fenwick, Mr. Hudson, and others condemning severely cer- 
tain of the policies of the Department of State, and other members of the 
Society defending it. 
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Professor Manutey O. Hupson. I will ask the speaker to please leave 
me out. 

Professor WH1TE. Perhaps you have not. 

Professor Hupson. Please do not say I have ever condemned the pol- 
icy of the Department of State. 

Professor WuiTr. In certain respects as to its policies some years ago. 

Professor CHARLES G. Fenwick. Even I would like a bill of particu- 
lars. 

Professor Wu1Tr. At least now we find a very strong advocacy among 
the members of the Society for certain policies which the State Department 
has announced or is perhaps in the process of announcing. 

Now, two points which I wish to bring up are: first, I feel that we war- 
like pacifists have, with the possible exception of the last speaker, let go by 
default, perhaps, the assertion that the difficulties of determining the ag- 
gressor nation are so great that the whole project for a new realignment in 
world relationships is impracticable. 

I wish to call the attention of the members of this Society to a book of 
some interest—you are aware of the book, undoubtedly—a book by a 
prominent member and one who has frequently spoken in this Society. The 
title of the book is Convicting the Innocent. It does not deal with interna- 
tional law, but in some 65 cases, I believe, taken from the court records of 
26 states and of England, Mr. Borchard shows that absolutely innocent 
persons have been found guilty of crimes, 29 being convicted of murder. 
Now, in the face of this evidence of our courts’ failure to find out who is the 
guilty person, does Mr. Borchard argue that in determining the aggressor 
nation we must do away with courts? Ofcourse, hedoesnot. In the second 
place, we are told that bigger and better armies are a necessary consequence 
of action to attempt to punish an aggressor. Now, of course, there is a re- 
mote possibility that the occasion may arise in which a large military force 
may be requisite to punish any nation which has been adjudged the aggres- 
sor, but I would also like to call your attention to a possibility which is no 
more, it seems to me, remote, the possibility that every citizen of this country 
may be called upon to aid the ordinary forces of the country, the ordinary 
police forces, in quelling disorder. Now, do we say we must have no police 
force because sometime every one may be called out to render assistance in 
that service? Of course, we do not. It seems to me that we have gone to 
extremes, particularly those among us who are opposing any change from 
those beautiful conditions of 1914. 

A Memper. A night or two ago I walked out after hearing some discus- 
sion. I wanted to say a few things, but I did not get in and most of the 
things I wanted to say have already been said, and so I shall not go over 
most of those things. I want to call attention, however, to one thing in Mr. 
Borchard’s statement that seems to indicate that he is very much afraid that 
we will get into another war unless we observe the old rules of neutrality as of 
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1914. He says unless we are going to do so, we must arm to the utmost. He 
forgets that armaments did not prevent the war in 1914. If he really wants 
to keep out of war on that basis, he ought to be a leader of the pacifists preach- 
ing non-resistance. If you are going to maintain that sort of old neutrality, 
it seems to me non-resistance is about the only way to avoid war. 

We will assume that if a nation does not observe that old rule of neu- 
trality, she will at once get into war with the nation against whom she does 
not observe it. Now, I grant you that one great power might declare war 
against a nation that is unneutral to some extent, but we do not propose, at 
least that is not my idea, that the United States shall go this alone. That 
will invite disaster. We must combine with other nations as agreeing upon 
some principles that we will be governed by when such conditions arise. I 
am inclined to think the United States would be largely responsible if trouble 
should come with Japan now. If the United States had joined the League in 
1921 or 1922 and brought in Russia, if possible, I can hardly conceive that 
this trouble would have occurred over there, with all the nations combined 
against an attempt of that kind. 

Now I have been able to sit at the feet of Dr. John Bassett Moore and 
got my primer in international relations from him. In his absence I want to 
protest against the use of his name here as standing for that old idea of neu- 
trality. Idonot know. I have not had a paragraph from him. But I can 
hardly conceive of him standing by that old neutrality just as it was in 1914. 

Now, the Wimbledon case was cited the other day. I have refreshed 
my mind on that lately, and it may be hasty, but my recollection is that the 
court recognized a change in neutrality brought about by treaty stipulations. 
Now, we want to continue that and want, therefore, more and more to realize 
that it was the result of agreement between different countries. Means 
by which they can act in concert have not been found as yet. Mr. Brown, 
I believe it was, said that the Pact of Paris was not all international law. 
After he came back to his seat, I asked him what it would take to make it 
international law. He said that would be rather difficult to determine. He 
said it was difficult to make international law when one great power remained 
outside. We were interrupted then by somebody else, and I began to think 
over what nations were not in the Pact of Paris, and the first one that occurred 
to me was Monaco and then Andorra. I do not think they are in. 

Professor PH1t1p MarsHALL Brown. It was said in private conversation. 
I would like to say simply that we did not have opportunity to discuss this 
question and there are very much more solid reasons for not considering the 
Kellogg Pact international law than that. 

A Memper. As I understand it, international law is made to a large 
extent in modern times by treaty. When two nations make a treaty, that 
is international law as between those two nations. 

The Preswent. Not necessarily. 

Professor Brown. Conventional law. 
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A Memper. Then with 55 nations, will somebody tell me exactly how 
many signed the Pact of Paris? 

A Voice. 62. 

A Memser. When 62 nations have signed this Pact of Paris, is that 
international law or simply covenant law? It includes practically all the 
nations of the world that are of any consequence whatever, and I think that 
what we need to do today is to go on and implement that Pact of Paris, and 
I use that word advisedly—we have got to get some means to get an agree- 
ment as to how we shall try to cripple nations if they are running wild. 

Mr. Francis DgAx. It seems that I should defend someone else who 
is not present, namely, Mr. Borchard, although I wish it to be understood 
that I am not siding entirely with him. I am not interested so much in 
whether or not neutrality is dead as suggested by Mr. Fenwick and denied 
by Mr. Borchard. But I am profoundly interested in the factual situation 
and in what we are trying to do. If we are trying to improve the world’s 
organization for peace over what existed in 1914, as has been suggested by 
Mr. Kuhn, I am perfectly willing to side 100 per cent with him. But I 
submit, Mr. Chairman, that we have not done so and, in my personal opinion, 
the world in 1914, in comparison to the one we have today, was a much more 
honest one. Now, if we wish to make improvements, we might well ponder 
how we can achieve the desirable result. May I be permitted to go back to 
private law once more to show that in the law of torts we had to resolve a 
problem between individuals similar to that one which we seek to solve now 
as between nations. That, too, was an endeavor to improve an unsatis- 
factory situation. Those guilty of breach of peace were first punished by 
the individuals injured. The preservation of the King’s peace by public 
authority rather than by private initiative was undertaken only when 
the King’s courts were sufficiently strong to enforce respect for order and 
law. 

I do not believe, Mr. Chairman, that we have reached this stage as yet 
in international relations. Mr. Borchard, if I understood him correctly, 
did not suggest that the old rules of neutrality be kept unchanged forever. 
He merely opposes the wholesale discard of a set of rules until an effective and 
workable device can be offered to replace it. 

I do not wish to discuss the Covenant of the League or the Kellogg 
Pact. I am unable to say what is war as an instrument of national policy 
for the simple reason that I have not found a war yet in history which was 
fought as a matter of national policy. I frankly admit, I know not how to 
determine which is the ‘‘aggressor’” nation. Probably there are more 
competent persons who are able todoso. But I submit, Mr. Chairman, that 
neither the Covenant of the League nor the Kellogg Pact has supplied a 
satisfactory machinery such as I spoke about a few minutes ago. Therefore, 
I suggest, Mr. Chairman, that before deciding to abolish neutrality on the 
assumption of a completely changed world, we had better seek the methods 
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and procedure whereby differences between nations may be peacefully ad- 
justed. Otherwise we really put the cart before the horse. Differences 
between nations will always exist, and in this respect the world surely will 
not change. And it may be well to remember that aggression by one nation 
against another does not necessarily take the form of territorial invasion. 
To define or locate the tortfeasor in case of aggression against the credit of a 
nation—and we saw examples of such aggressions quite recently—may prove 
to be just as difficult, if not impossible, as to impose ‘‘sanctions’’—such as 
embargoes or boycott—against this intangible form of offence against the 
peace of the world. 

Secretary Fincn. I have been asked to announce that there will be a 
luncheon of the Harvard Club of Washington at the University Club at 1 
o’clock in honor of President Lowell, of Harvard University, and all Harvard 
men are invited to be present. 

Professor EaGLeTon. I wanted to ask whether Mr. Dedk thinks it is 
possible to get an international organization effective enough to maintain 
peace until we have got neutrality out of the way first. 

Mr. DerAx. Yes. I think all that is necessary is a little common 
sense. 

Professor Besstz C. RanpoupH. I want to express strongly a feeling 
that I have about some of the discussion that went on yesterday and last 
night with regard, first of all, to the function of this Society. Now, it was 
suggested here yesterday, I believe it was yesterday afternoon, Mr. Chair- 
man, that it would be a good thing and a very safe and comfortable thing, 
indeed, for us to confine ourselves to the acknowledged principles of interna- 
tional law as they are laid down in more or less accepted and recognized 
form, and that we really have no function in this place, of discussing the rela- 
tion of neutrality to international organization and other matters that may 
go over into the realm of political science. 

Now I think that would be a most unfortunate restriction of our func- 
tion, and I hear that theory every time I come to the Society. I am sure 
that Mr. Kuhn and all the others here who are members of the bar associa- 
tions, the American Bar Association or others, are not only deeply interested 
in substantive law as it exists in the application to cases at the bar, but that 
they are also interested in the improvement of the law under which we have 
to live. The American Bar Association for years has been trying to do what 
it can to carry forward the work of the law in its application to human con- 
ditions. 

Now, I think, if we were to imagine ourselves strictly professional law- 
yers in the most rigidly professional sense, we would feel a great obligation 
in our meetings here to do what we could with jurisprudence and with 
juridical work. It is a very large part of our job to discuss improvements of 
existing law. Every one here would think it entirely appropriate for lawyers 
and judges to take part in the efforts of judicial councils or similar organiza- 
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tions for the improvement of law and its administration. Bar associations 
are working hard on these problems, and political science should help them 
valiantly. The narrow view of our function as a society will not, I hope, 
continue, for we shall lose influence greatly as a group if it should. 

To proceed to the substantive question of neutrality for a moment. 
Last night, under the subjects handled, it seems to me that we were discuss- 
ing the international law of 1914 versus that of 1933. Now, the question as 
to whether neutrality can prevail is largely a matter of evolution, and I 
think that I cannot agree with either Mr. Borchard or Mr. Fenwick, but I do 
think that the time is coming when the law of neutrality will more or less 
have to be seriously modified, and eventually some day it will have to be 
abandoned in favor of an effective international organization. It simply 
cannot go on as it now is. It is a question of whether the law as a law can 
prevail many more years longer, under the conditions we have to work with 
now. That is what we are interested in. 

I think, Mr. Chairman, that it is a very large part of our function to see 
what we can do to place the law of neutrality where it belongs in the world, 
if it is to continue to stand aslaw. Mr. Borchard said last night that a cer- 
tain statesman of this country was well over twenty jumps ahead of every- 
body else. I wish I knew who he was. I would give him three votes for 
President of the United States. 

However, what I wanted to say is that the system of neutrality will have 
to be modified in view of increasing international organization. And I 
think we might as well make up our minds today to do the best we can with 
it, remembering the legal facts as they are, but not trying to fix perpetually 
a neutrality under which the peoples in the world have to live; in this not 
only our legal ideas but our ideas of political science will have to prevail. 

The Presipent. Eleven o’clock has come, and under the program 
discussion is now at an end. 

Professor ELLERY C. StowreLtu. Might I ask unanimous consent to 
hear Mr. Denys P. Myers for five minutes. 

Mr. CHARLES WaRREN. I second the motion. 

The Presipent. If there is no objection, it is so ordered. 

Mr. Denys P. Myers. Three thoughts have occurred to me as I have 
listened to this debate. First, I want to mention that it seems to me that a 
great deal of our discussion has not been in the realm of law, but of policy. 
I think we have failed to differentiate between what is the subsisting rule at 
the present time and how that rule is going to be managed. The latter is a 
matter of policy, and it seems to me that there has been constant confusion 
in the argument between what is the law and what is the policy which 
manages it. 

There is some difficulty about determining the law. That has come out 
repeatedly. What is international law? When we began, the talk on neu- 
trality was that neutrality was a part of international law, and the tone was 
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rather that it was sacrosanct in international law. After Mr. Warren’s ad- 
dress last night, it transpired that the content of neutrality was rather a 
dubious thing. Nobody quite knew what it was. Well, a law that nobody 
can agree upon would seem to be rather dubious as a law. 

Next I want to make a remark about an inconsistency, or a difficulty, 
that we have regarding the determination of international law. Take neu- 
trality. Youcan find a chapter on it in every treatise which has been written 
so far upon international law. If you will look into these chapters you will 
find a wide disagreement as to what is the content of the particular subject. 
Neutrality has got into international law which, I submit, in large measure 
is a codification of current practices. 

I cannot agree that a great multilateral document that has been signed, 
ratified, and is in force between states, is not a part of substantive interna- 
tional law in some degree. I do not think that there is any essential differ- 
ence between conventional international law and other international law. 
What difference there is lies between what you might call a moral concept of 
international law and an active, written and agreed international law. The 
law may well be, in my judgment, conventional, and it may be customary, 
but I do not think there is any essential difference between the two. Take 
the Hague neutrality conventions. The Hague conventions were made by 
some 44 states, some 27 of which have actually ratified. There is a docu- 
ment with less than 30 ratifiers. Nobody has questioned those documents 
as international law. Now, in recent years we have had very extensive 
multilateral documents. The Paris Pact is subscribed to and in force be- 
tween 62 states; yet we are told that is not international law. There is the 
problem. What are we going to call international law in these meetings of 
ours? I think on some other occasion we ought to give attention to that 
question, because a large amount of our differences here arise from assump- 
tions that some document, some actual text, is, in reality and in practical 
affairs, international law to the minds of some and is not international law 
to the minds of others. Our differences very largely come from that cleavage. 

There is another matter on which I would like to say a word. There 
has been constant talk of wars here, and the general conception seems to be 
that war is simply the use of force, in which people get killed. That is not a 
proper definition of war in international law. We have always had non- 
amicable means of redress. We have war and the use of force differentiated 
at the present time. There is a definite distinction in international practice 
between the use of force and the resort to war. Different legal results fol- 
low from the two conceptions, and I think that we ought to keep that in 
mind, and to direct our thinking toward examining that distinction. It 
seems to me to have been quite disregarded in this meeting this year. 

The PresipENnT. Ladies and gentlemen, the time for closing the dis- 
cussion has come, unless it be prolonged by unanimous consent. The Chair 
hears no demand, and the discussion of the papers is closed. 
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BUSINESS MEETING 


The next item upon the agenda is the report of the Committee on Codi- 
fication of International Law. The Chairman recognizes Mr. Reeves. 


REPORT OF COMMITTEE ON CODIFICATION OF INTERNATIONAL LAW 


Professor Jesse S. Reeves. The Society has had for a number of years 
a standing committee on the codification of international law, but it has been 
well understood that the resources of this Society did not furnish the means 
whereby any practical work of codification could be carried forward by such 
a committee. The committee year after year, however, has taken account 
of the progress of the work of codification, whether that work were done 
officially throughout the world or unofficially in this country. More par- 
ticularly this committee in a way has acted as a sort of liaison between the 
American Society of International Law and the Research in International 
Law, commonly called the Harvard Research in International Law. In 
fact, all of the members of this committee have been actively engaged during 
the past several years in the work of that organization. The results of the 
work of that organization have been published as supplements to the A meri- 
can Journal of International Law, the organ of this Society. So therefore, 
we may say that the personnel of your committee has been engaged in the 
active work of preparing for codification. 

I have heretofore called attention to these works of the Research. You 
are familiar with them, as they have been published in the various supple- 
ments since our last meeting, two additional supplements have been printed, 
and since the printing of those two the work of the Research has gone for- 
ward, and there are now three groups working upon three topics, one upon 
treaties, another upon extradition, and the third, upon the jurisdiction of 
states to punish for crime. This investigation will be continued during 
the next year and, perhaps, for two or three years following before we can 
expect such definiteness both as to drafting the conventions and as to prepa- 
ration of comment as to warrant the publication of results, which we hope 
will again be arranged for as supplements to the American Journal. 

To turn now from this unofficial preparation in this country to official 
activity looking towards codification under the revised plans for the initia- 
tion of official codification, it is to be remembered that such initiative now 
rests rather with governments than with any committees or instrumentalities 
of the League of Nations, and so far as we are aware, no government in the 
past year has taken such initiative. There remains the Pan American Con- 
ferences, the seventh of which is to be held in Montevideo, Uruguay, on a 
date tentatively set for December next. Upon the agenda of that conference 
appear a number of topics on the codification of international law, the prep- 
aration for which, it is generally understood, is in the hands of the American 
Institute of International Law. Upon the record we cannot point to any 
definite achievements under official auspices in the past year. We can, how- 
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ever, point to the continued work of the group of which Professor Hudson is 
the director, and let me say, with reference to the reception of the portions 
of that work which have already been published, now seven chapters alto- 
gether, that they have received enthusiastic reception from abroad, and I 
think it is no violation of confidence to say that the Department of State 
has gladly availed itself of this work and put these drafts, with comments, 
in the hands of departmental officers, without in any sense, of course, com- 
mitting the Department of State to any of the conclusions. 

That, I think, is about all that may be said at the present in the way 
of a report, which can, I conceive, be a report of progress. The committee 
asks that it be continued as a standing committee in order that it may con- 
tinue to be the point of connection between the American Society of Interna- 
tional Law and this important undertaking which has now been carried on 
for several years and is planned for some years to come. 

The Prestipent. You have heard the report. 

Mr. Cuartes Henry Butter. I move that the report be received, 
with an expression of appreciation of the work of the committee, and that it 
be continued as a standing committee. 

The PresipenT. The motion has been seconded. It is carried. 

The next item on the agenda is the 


REPORT OF COMMITTEE ON HONORARY MEMBERS 


The Chair recognizes Mr. Stowell. 

Professor ELLERY C.Stoweuu. It is the unanimous report of the Com- 
mittee on Honorary Members to recommend Judge van Eysinga of the 
World Court. Every year the committee examines those who have con- 
tributed to the science of international law, and proposes the name of one 
person whom it considers to be most worthy of this great honor. I feel, 
and I think many of the members will agree with me, that there is not an 
honor in the world superior to this designation by the Society of an out- 
standing man in the field, and I should like to move the selection of Judge 
van Eysinga. 

Professor Hupson. The Chairman of the committee has very kindly 
consented that I may second his motion that Judge van Eysinga should be 
elected an honorary member of the American Society of International Law. 
I do so with the very greatest pleasure, and with the satisfaction that I may 
make a small payment upon a great debt which I feel that I owe to Judge 
van Eysinga. I have known him for many years, and for a longer period I 
have admired his work, his character, and his courage. 

Until recently Judge van Eysinga was Professor of International Law 
at the University of Leyden. I have had many contacts with younger men 
in the field of international law on the continent of Europe, and I have per- 
haps had some opportunity to judge the work of their professors. I know of 
no professor in Europe or in any other part of the world who is looked up to 
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with greater reverence or with greater gratitude by his former students than 
Judge van Eysinga. Indeed, though I have never been matriculated at the 
University of Leyden, I should like to count myself one of his students, for I 
am deeply indebted to him for light on a number of fundamental problems 
of international law. I feel, Mr. President, that Judge van Eysinga’s career 
as a professor at the University of Leyden would justify my seconding this 
motion even if there were no other grounds upon which my action should be 
based. 

There are many other grounds, however, and I shall mention only a few 
of them. Over a number of years Judge van Eysinga has borne an active 
responsibility in the conduct of certain phases of public affairs which are 
very near to the hearts of the members of this Society. Before the war, he 
was a most effective member of the Central Commission of the Rhine. At 
the Peace Conference in Paris it was my privilege to see him very often in 
connection with problems relating to international rivers as they arose in the 
drafting of the Treaty of Versailles. I found him always a master of the 
subject and taking in every case a point of view which was in line with gen- 
eral interest. 

Since the foundation of the League of Nations and until his recent elec- 
tion to the Permanent Court, Judge van Eysinga was a tower of strength at 
Geneva. Year after year he went there as a member of delegations of the 
Netherlands, and he played a valiant part each year in connection with 
various questions relating to international law. He was particularly inter- 
ested in making the Organization for Communications and Transit the 
efficient body which it has become, and for many years he worked as a 
member of the Committee of that Organization set up to deal with interna- 
tional disputes. In the Fourth Committee of the Assembly he also played a 
leading réle, and if the financial arrangements of the League of Nations have 
met with satisfaction in recent years, the result is in no small measure due to 
his guidance. 

Mr. President, there is a more special reason, however, why this action 
should be taken by the American Society of International Law. On two 
different occasions, in 1926 and in 1929, Judge van Eysinga presided at the 
Conferences of Signatories of the Protocol of Signature of the Permanent 
Court of International Justice. The object of these conferences was to find 
a way of making possible the acceptance of the terms upon which the United 
States proposed to adhere to the Protocol of Signature. It was my privilege 
to follow Judge van Eysinga as he presided over those two conferences, and 
I can testify from intimate knowledge to the understanding which he showed 
of public opinion in the United States and to his appreciation on every occa- 
sion of the special points of view held by the Government of the United 
States. I sincerely hope that the President of the United States will soon be 
able to ratify the three World Court Protocols. When that action is taken, 
Mr. President, it will be due in part at least to the wisdom, the foresight, and 
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the sound judgment which was shown throughout those conferences by 
their presiding officer. 

For two and one-half years now Judge van Eysinga has been a judge of 
the Permanent Court of International Justice. His work in this connection 
is familiar to every member of this Society, and I need not speak of it in de- 
tail. I shall only say that his election was greeted with satisfaction by the 
many friends that he has in this country. 

Judge van Eysinga has a long record of continuous contributions to the 
development of international law. If he is elected an honorary member of 
this Society, we shall be doing honor to ourselves, and we shall be showing 
our own appreciation of merit and achievement. It is with great pleasure, 
Mr. President, that I second this motion. 

The Present. You have heard the motion duly made and seconded, 
that the American Society of International Law choose Judge van Eysinga as 
an honorary member of the Society. 

Are you ready for the question? It is voted by unanimous consent. 

The next on the agenda is the 


REPORT OF THE COMMITTEE ON NOMINATIONS 


The Chair will recognize Mr. Hackworth, Legal Adviser of the Depart- 
ment of State, Chairman of the committee. 

Mr. Green H. Hackwortu. The Committee on Nominations has 
given very careful consideration to the matter of selecting officers to fill the 
vacancies which occur at the end of this session, and it has the honor to pre- 
sent for the office of Honorary President, our very dear friend, Mr. Elihu 
Root, and for that of President, our very able and esteemed associate who 
has given long and untiring service ever since this Society came into exist- 
ence, and who has led us through several years as President and is now occu- 
pying the chair, Dr. Scott; for Honorary Vice Presidents we present the 
present occupants and the name of the Honorable Cordell Hull, Secretary of 
State. It is our desire to have the Secretary of State take an active interest 
in this organization because, among other reasons, of his position in interna- 
tional affairs. We feel that it would be good for the Society as well as for the 
Secretary of State to have him occupy this position. 

For Vice Presidents we submit the names of Hon. Chandler P. Ander- 
son, Professor Manley O. Hudson, and Professor Jesse S. Reeves. 

For the eight positions on the Executive Council to serve until 1936, we 
submit the following names of distinguished members of this Society, each of 
whom has contributed largely to the work of the Society and has a deep in- 
terest in it, and all of whom are well known to you: 

Mr. Edward C. Wynne, Assistant Chief of the Office of Historical Ad- 
viser of the Department of State; Professor William I. Hull, of Swarthmore 
College, Mr. Frederic D. McKenney, a prominent attorney in the city of 
Washington, who has been prominently connected with several international 
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arbitrations and with the work of this Society; Mr. Richard W. Flournoy, 
Jr., an Assistant Legal Adviser of the Department of State, an outstanding 
authority on the law of nationality; Professor Charles E. Martin, Head of 
the Department of Political Science of the University of Washington at 
Seattle; Mr. Thomas R. White, a prominent lawyer of Philadelphia who is 
interested in our work; Hon. Fred K. Nielsen, who has had more to do with 
arbitration than any man in our time; and Professor Herbert W. Briggs, of 
Cornell University. 

We have made a careful survey of the whole field and have concluded 
that these people are eminently qualified and that they are entitled to the 
honor which could be conferred upon them by their election to these several 
positions. I thank you. 


ELECTION OF OFFICERS 


The Presipent. Will Mr. Ralston take the Chair? (Mr. Jackson H. 
Ralston thereupon assumed the chair.) 

Professor Fenwick. I would like to make an inquiry. I recall some 
years ago a resolution was adopted by this Society at its annual meeting 
that in the nominations for the Executive Councit not more than four of 
the eight members should be persons who had already served on the council. 
The object of that resolution, as I recall, was to bring on the council new 
members who had not thus far served, and in that way create a continuing 
body that would not be a close corporation. I am not sure whether that 
resolution is still in force, or whether it referred only to the following year 
after the resolution was taken, but I would like, at least, to call attention to 
it, to have it put into the record and taken account of the following year if it 
be still in force. 

Secretary Fincn. Might I state in reply, that the only resolution we 
have that has any relation to that subject is a resolution under which the 
outgoing members of the Council are made ineligible for re-election for 
another year. 

Mr. DEAK (a member of the Committee on Nominations). The Nom- 
inating Committee has taken account of the resolution referred to by Mr. 
Finch. 

(Upon motion, duly made and seconded, the report of the Committee on 
Nominations was received and approved, and the Secretary was instructed 
to cast a single ballot of all the members present for the persons recom- 
mended by the committee. The Secretary cast the ballot as directed, and 
the CHAIRMAN declared each of the nominees duly elected to the office for 
which he had been nominated.) 

(President James Brown Scott thereupon resumed the chair.) 

President Scorr. Ladies and gentlemen, I believe I may speak in be- 
half of those who have been reélected or elected, and in so doing to voice the 
appreciation of each and every one of them. I would like to say in my own 
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behalf that it has always been to me a great honor to belong to the Society 
and to serve it in any post. I deeply appreciate the confidence that you 
have reposed in me in the past and I hope I may deserve it in the future. 
May I call your attention to Article 2 of the constitution of the American 
Society of International Law? It reads: 

The object of this Society is “to foster the study of international law and 
promote the establishment of international relations on the basis of law and 
justice.” 

It is a very noble purpose, to foster the study of international law and 
promote the establishment of international relations on the basis of law and 
justice. I believe that whatever can be considered international law and 
whatever may be considered international relations, fall naturally within the 
scope of the Society, and that the purpose for which the study of interna- 
tional law is to be fostered is the establishment of international relations on 
the basis of law and of justice. Therefore, it seems to me that the dis- 
cussions which we have had were very interesting and very profound and in 
strict accord with the purpose for which the Society was organized, as I 
cannot for the soul of me consider the existing order of things as more im- 
portant than the order of things which may come through the gradual de- 
velopment, of which the World War happens to be a part. One of our great- 
est Presidents, has he not said: ‘‘ Nothing is ever settled until it is settled 
right.” 

No matter by whom or for what purpose a principle of international law 
is invoked, we are not to be bound by it in the future unless we believe it is 
in the interest of the international community. We should from time to 
time examine the foundations of international law. We should not limit 
ourselves to the discussion of what we are pleased to call the present system 
of international law. We dare not regard it as a thing sacrosanct, but 
rather as a point of departure, in the hope that our discussions may lead us 
to a law universal which shall be based on a law which is social, which is 
moral, and which is just. 

The matter before the Society at the present time is 


MISCELLANEOUS BUSINESS 


I will call upon Mr. Charles Henry Butler. 

Mr. ButirerR. My sole notion on rising is to call attention to the ab- 
sence from these meetings of the Society and Council of Dr. Charles Noble 
Gregory, an original member of the association and a member of the Council, 
and one of the Honorary Vice-Presidents at the time of his death, which 
occurred in Washington last year in his 8lst year. The Council at its last 
meeting entered a minute upon the records as to the valiant services that 
had been rendered by Dr. Gregory during the whole period of his member- 
ship, and I ask now that that minute be considered as spread upon the rec- 
ords of the Society, and that a copy of the minute be sent to Dr. Gregory’s 
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family, expressing the sympathy of our Society for the loss and death of 
Dr. Gregory, and appreciation of his services. 

Mr. Kuun. I beg leave to second the motion, and I think it would be 
proper to call for a rising vote. 

The Presipent. Without putting the motion I beg the members pres- 
ent to rise. (Rising vote of respect to the memory of Dr. Gregory.) 

Might I add one word and only one word to what has been said. It 
would be unjust and unworthy of me on this occasion if I did not add to what 
has been said in behalf of Mr. Gregory, that he was present on the occasion 
when it was proposed to organize the Society of International Law, that he 
was a faithful and loyal member from the beginning to the end, and that in 
losing him we have lost one of the founders. 

The PresipentT. Is there further miscellaneous business? If not, we 
shall regard the business meeting of the Society as closed, with a discussion 
which has gone to the very root of things and elicited expressions of opinion 
of more width and more breadth than at any meeting of the Society which I 
have been privileged to attend. Therefore, in behalf of the Society, I thank 
the members present—all of them—for their participation in the discussion. 

The business meeting is closed. 

(Thereupon, at 11.30 o’clock a. m., the Society adjourned to meet again 
at 2 o’clock p. m.) 








SIXTH SESSION 


Saturday, April 29, 1933, 2 o’clock p. m. 


The session began at 2 o’clock p. m., with the President, Dr. Jamzs 
Brown Scort, presiding. 

The Presipent. We have the very great pleasure of listening to a 
young man who has had a large career, and he is going to speak to us this 
afternoon on “Machinery for the preservation of peace.” It is my very 
great pleasure to introduce to you Mr. A. H. Feller, Instructor in Inter- 
national Law, Harvard Law School. 


MACHINERY FOR THE PRESERVATION OF PEACE: 
RETROSPECT AND REORIENTATION 


By A. H. Fe.izer 


Instructor in International Law, Harvard Law School 


A paper with as broad a subject as this one presents a certain embarrass- 
ment. So much has been written on machinery for the preservation of peace. 
What more could be said within the compass of a short essay which would 
be worth saying? Furthermore, in the present state of the world the sub- 
ject may seem, to some of you, to be tinged with the faint flavor of irony 
characteristic of institutions which live in the limbo between the existing 
and the historical. Yet there is still balm in Gilead. Moments when one 
despairs of institutions are peculiarly fitted for reéxamination, and when 
much has been written about a subject we can be reasonably sure that its 
fundamentals havé been overlooked. I propose then that we consider for a 
moment what I conceive to be the starting point of any discussion of ma- 
chinery for the preservation of peace. That starting point is the evil we 
intend to guard against: war. 

The traditional legal view is that war is a means of enforcing rights. 
The essentially primitive character of international law is emphasized by 
seeking out the analogy of lawlessness and private vengeance within the 
state. If you adopt the definition and recognize the aptness of the analogy, 
you are inevitably led to devise the same system for eradicating war which 
has proved successful in combating private vengeance: a system of courts 
and police. This analogy I view as misleading. The analogy to war is not 
private vengeance,—it is revolution. 

Revolution serves a definite function in the internal political order. 
When the demands of strong groups within the state cannot be satisfied by a 
peaceful change, when the opposition of vested interests intrenched behind 
inflexible constitutional provisions cannot be overcome, violent change is 
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resorted to. If you will read carefully the writings of the sociological school 
of jurisprudence, you will, I think, come to the conclusion that they have 
demonstrated that the end of law is the fullest satisfaction of interests com- 
patible with political stability. In other words, that law has tried to keep 
two steps ahead of the sheriff; in this case revolution. 

This, we have not tried to do in international law. We have failed to 
see that the most successful domestic constitutions, i.e., those which are least 
subject to attack by revolution, are those which are most flexible. We have 
devised no machinery for the peaceful revision of the status quo. Interna- 
tional law has been frozen into the mold of state sovereignty. Where par- 
ticular interests have found that the advantages to be derived from a 
change in the status quo outweighed the perils of violence, they have re- 
sorted to violence. Thus war remains the only means of changing the status 
quo against the will of a state. Unless we realize clearly that war is a legal 
institution, which serves a definite function, we can make but little progress 
towards abolishing it. 

The failure to realize this unpleasant fact is apparent from the most 
cursory survey of the efforts towards the creation of machinery for the pres- 
ervation of peace. It is possible to find expressions of opinion contem- 
porary with the creation of almost any of the individual peace agencies to 
the effect that the essential step for the establishment of a permanent peace 
had been taken. 

Nevertheless, most of our existing peace agencies have demonstrated 
themselves as valuable. Their value is the more enhanced by the realiza- 
tion of their inherent limitations which experience has engendered. We 
know now that cancers in the international body politic do not disappear 
merely because statesmen of disputing countries sit down together to a bottle 
of wine under the trees at a Swiss watering place. The cold light of reason 
does not always dissipate irrational emotional complexes. We have wit- 
nessed the successful operation of the Permanent Court of International Jus- 
tice and the extension of international arbitration. Yet here again we have 
come to realize the limitations of the judicial process. We know that not 
all international disputes can be solved by the application of rules of law. 
We have learned much about the irrational factors of accident, bias and 
emotion which influence judgment. Faith in the automatic efficacy of legal 
rules is vanishing into the mists of superstition. Paradoxical though it may 
seem, in this field of international adjudication the hope of progress lies in 
the complete understanding of these limitations. 

I cannot emphasize too strongly that I would not scrap a single cog of the 
existing machinery. Even if the application of the Briand-Kellogg Pact 
were to be as ineffective as reading the Riot Act in front of Lee’s army at 
Gettysburg, I still prefer to see a Riot Act on the statute books. On the 
contrary, I would urge that we continue to work for the strengthening of 
existing agencies and for the creation of new agencies of a similar character. 
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A great field lies before us in the establishment of adequate and permanent 
fact-finding agencies. The Lytton Report has taught us the immense im- 
portance of rapid and complete investigations into the factual background 
of international disputes. If we have reached the saturation point in regard 
to general peace agencies, there is still plenty of room for agencies whose 
functions would be limited to the settlement of particular kinds of disputes. 
I point to the work of the Commission of Neutrals in the dispute between 
Bolivia and Paraguay as an example of this sort. 

I repeat that I would not relinquish an iota of our present machinery 
and that I would have us go further along traditional lines. My thesis is 
this, that paralleling these efforts we should bend our energies towards devis- 
ing means for achieving a peaceful revision of the existing legal order. I 
shall not attempt to emulate the stage magician and erect such a machine 
before your eyes. We have had too many beautiful architectural blue- 
prints which lacked the engineer’s calculations of stresses and strains. I am 
not unmindful of the immense obstacles which lie in the way, the strength 
of nationalism, the conflicts of national interests, the competitive forces in 
a capitalist international society, the strength of vested interests, and the 
dead hand of tradition. What, I hear some one ask, are you so naive 
as to imagine that Great Britain would willingly take part in a scheme 
which might involve the loss of Gibraltar to Spain? No, I am sure she 
would not. 

Our present machinery contains one possibility, Article 19 of the Cove- 
nant of the League of Nations. In spite of the defects and limitations of 
this provision, it points towards the right direction. It is time that we 
should have a test case under this article. We need the benefit of experience 
before we can proceed further. As such a test case, I should suggest the 
German-Polish boundary along the Vistula. This is a matter of only a few 
acres of territory. The facts are simple and no great economic interests are 
involved. 

We have reached the point where a radical reorientation of our efforts 
to preserve peace has become necessary. It is time for us to set our feet 
along the path which we should long since have traversed. I do not proph- 
esy that we shall be successful in devising a completely successful machinery 
for revision. To revert to the municipal analogy which I employed before, 
even the most successful constitutions have not done away with the possibil- 
ity of revolution. But, however inadequate our ultimate machinery for 
revision may be, we cannot long refrain from working towards it. In the 
words of Sir John Fischer Williams: “Perpetual peace is impossible until 
such a method is devised. This is the crux of the international problem, the 
‘great wave’ to which the ship has to rise.” 


The Presipent. Your applause expresses, I take it, the general opinion 
of the paper. The next subject to be treated is “Modern tendencies in 
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arbitration,” by Frederick S. Dunn, Creswell Lecturer on International 
Law, Johns Hopkins University. 


MODERN TENDENCIES IN ARBITRATION 


By Freprericx 8. Dunn 


Creswell Lecturer on International Law, The Johns Hopkins University 


Before we can safely mark out a tendency in any field, we must know 
the direction from which we have come, as well as the direction in which we 
are going. For if we fix our eyes only on the present, we are apt to mistake 
mere movement as progress toward a goal, although on a longer perspective 
it may turn out to be merely movement in a circle. 

Now I have been brought up to believe, as I suppose most of you have, 
that arbitration as applied to international matters is nothing more nor less 
than judicial settlement of international disputes by the application of the 
rules and principles of international law, and without consideration of the 
consequences. It is, in other words, a field exclusively reserved for lawyers; 
all others must keep out, especially diplomats, unless they consent to act for 
the moment as lawyers. If anyone in my presence ever even hinted that a 
court of arbitration might take into consideration something other than the 
rules of international law in reaching its decision, I pitied him for his defec- 
tive education. For this view, it was, and still is, possible to cite excellent 
authority. Thus, John Bassett Moore, in his new series on International 
Adjudications, devotes some ninety pages of the first volume to quotations 
from other eminent legal authorities to this effect, and adds that “these ex- 
pressions, cogent and singularly unanimous, leave little room for error or 
even for debate.” (p. xv.) 

Unfortunately, opinion among those outside the legal fraternity has not 
been by any means so unanimous. Even governments have at times in the 
past shown a failure to appreciate the importance of reserving the field of 
arbitration exclusively for the lawyer. For example, in some of the arbitra- 
tions between the United States and Latin American countries, the latter 
have strongly resisted the notion that an arbitral tribunal or claims com- 
mission could be regarded as a court empowered to sit in judgment upon the 
lawfulness or unlawfulness of the actions of sovereign nations. In one case 
between Great Britain and Portugal in 1855, so little respect was paid to the 
legal profession that the two governments agreed under no circumstances to 
appoint lawyers as their agents before the tribunal.* 

Obviously one’s view as to the real nature of arbitration is determined 
largely by what one happens to regard as important in life. The lawyer’s 
view naturally stems out of his professional training. But it is the layman 


1 Croft case, De Lapradelle and Politis, Recueil des Arbitrages Internationauz, Vol. II, 
p. 13. 
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who has been primarily responsible for the vigorous growth of the institution, 
and he has not been particularly concerned with nice legal distinctions be- 
tween decision and adjustment, or between justiciable and non-justiciable 
questions. What he has been primarily concerned with is to find a work- 
able substitute for war as a means of settling disputes between nations. He 
desires peace, and does not care particularly whether that peace is a lawyer’s 
peace or not. 

In all projects for the establishment of universal peace, the method of 
arbitration has loomed large, and in many of the earlier plans it was the only 
machinery provided for peaceful settlement following the breakdown of 
diplomacy. As you know, the first project to receive attention was pre- 
pared, not by a lawyer, but by a man of the church, “that earnest and amiable 
and rather futile Abbé de Saint-Pierre,” as Carl Becker describes him; or, as 
Sainte-Beuve put it, the man “at whom every one laughs, and who is alone 
serious and without laughter.” 


How industriously [remarks Becker] this priest labored in the 
secular vineyards of the Lord! How many ‘projects’ he wrote, helpful 
hints for the improvement of mankind—‘ Project for Making Roads Pass- 
able in Winter,’ ‘ Project for the Reform of Begging,’ ‘Project for Making 
Dukes and Peers Useful.’ And then one day, quite suddenly, so he tells 
us, ‘there came into my mind a project which by its great beauty struck 
me with astonishment. It has occupied all my attention for fifteen days.’ 
The result we know: A Project for Making Peace Perpetual in Europe! ® 


In the good Abbé’s peace plan, the idea of arbitration was the central 
theme, but it was not the pure Grade “A” arbitration approved by the 
lawyers, since it was not confined to “justiciable” disputes, but covered 
disputes of all kinds, and in fact even included something that looked suspi- 
ciously like legislation. Nor was this baser element removed in the subse- 
quent overhauling of the plan by that equally industrious but more acute 
maker of projects for the improvement of mankind, Jean Jacques Rousseau. 

It was many years after the Abbé broached his plan before any genuine 
progress was made toward establishing arbitration as a recognized institution 
in the international world. It required several devastating wars and an out- 
standingly successful example of the settlement of a dispute by the arbitral 
method to bring the nations to a serious consideration of its possibilities. 
In the years that followed the Franco-Prussian War and the Alabama 
Claims Arbitration, there occurred a tremendous popular movement in 
favor of substituting arbitration for war. Petitions were signed by more 
than a million people urging governments to enter into binding agreements 
to resort to arbitration instead of arms in settling their disputes; resolutions 
passed back and forth between the British Parliament and the American 
Congress in favor of an arbitration treaty between the two countries. 


2 See Carl Becker, The Heavenly City of the Eighteenth Century Philosophers, p. 39. 
3 Idem, pp. 39-40. 
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Not all comment was favorable, of course; in some high quarters the 


movement was viewed with considerable skepticism. Thus Lord Salisbury 
remarked: 


I am afraid that, like competitive examinations and sewage irriga- 
tion, arbitration is one of the famous nostrums of the age. Like them it 
will have its day and will pass away, and future ages will look with pity 
and contempt on those who could have believed in such an expedient for 
bridling the ferocity of human passions.* 

The venerable statesman lived to eat his words. It was during his own 
third ministry that the first general arbitration treaty was negotiated be- 
tween the United States and Great Britain, the Olney-Pauncefote Treaty of 
1897. That treaty went the full extent of regarding arbitration as a suitable 
method of dealing with disputes of all types without reservation, merely 
stipulating for some difference in procedure for different types of claims. 
Needless to say, it got no farther than the floor of the Senate of the United 
States. That body promptly forgot the resolution it had passed urging the 
negotiation of just such a treaty. A majority of Senators were apparently 
quite willing to accept the obligation to submit all disputes to arbitration, 
providing only that “no difference shall be submitted under this treaty which, 
in the judgment of either power, materially affects its honor, the integrity of 
its territory, or its foreign or domestic policy; nor shall the question be sub- 
mitted whether any treaty once existing continues in force; nor shall any 
claim against any state of the United States, alleged to be due to the Govern- 
ment of Great Britain, or any subject thereof, be a subject matter of arbitration 
under this treaty.”> In other words, providing only that the United States 
was not bound to arbitrate any dispute except those in which it did not care 
whether it won or lost. And to make assurance doubly sure, the Senate 
added the amendment which was to become its stock defence against all 
attempts to get the United States into any arrangement for compulsory 
arbitration: 


Provided, That any agreement to submit, together with its formula- 
tions, shall in every case, before it becomes final, be communicated by 
the President of the United States to the Senate with his approval, and 
be concurred in by two-thirds of the Senators present, and shall also be 
approved by her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland. 

But even with these amendments, the Senate failed finally to approve the 
treaty with the necessary two-thirds majority. 

Two years later came the First Hague Peace Conference, to demonstrate 
both the intimate connection between disarmament and arbitration, and the 
immense difficulties in the way of obtaining effective arbitration agreements. 
Called primarily for the purpose of bringing about a limitation of arms, that 


‘ Quoted in A. C. F. Beales, The History of Peace, p. 140. 
5 Sen. Doc. No. 231, 56th Cong., 2d sess., pt. VIII, p. 389. 
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conference soon found that no progress could be made in this direction what- 
ever until the machinery for peaceful settlement of disputes had been greatly 
enlarged and perfected. At first the opinion was expressed at the conference 
that arbitration, so long as it was voluntary, was suitable for the settlement 
of any kind of dispute whatsoever, and only in the case of compulsory arbi- 
tration was it necessary to reserve so-called “political” disputes. But it 
was not found possible to agree upon compulsory arbitration even for disputes 
of a purely “legal” nature, and the conference had to content itself with 
setting up machinery which might be used if the parties to a dispute so chose. 
Even this machinery was apparently to be used only for disputes of a legal 
nature. Thus Article XV of the convention stated that “International arbi- 
tration has for its object the settlement of differences between states on the 
basis of respect for law.” And Article XVI specified further: 


In questions of a legal nature and especially in the interpretation 
or application of international conventions, arbitration is recognized by 
the signatory powers as the most effective, and at the same time the most 
equitable means of settling disputes which diplomacy has failed to settle.® 


Thus the Hague Conference went at least half-way in recognizing the 
claims of the lawyers that arbitration was a purely judicial process. But 
this claim was soon to be weakened by an attack from within the ranks of 
the lawyers themselves. When one looked at arbitration as a substitute for 
trial by battle, it seemed to be almost the perfection of human reason. But 
when one looked at it in comparison with the plans for a real court of interna- 
tional justice, such as lawyers were accustomed to in their local practice, 
arbitration turned out to be full of the most serious defects. When there 
seemed a chance that the Second Hague Peace Conference might succeed in 
establishing a real court of justice, arbitration began to lose some of its 
friends. Thus Elihu Root pointed out: 


Arbitrators too often act diplomatically rather than judicially; they 
consider themselves as belonging to diplomacy rather than to jurispru- 
dence; they measure their responsibility and their duty by the tradi- 
tions, the sentiments and the sense of honorable obligation which have 
grown up in centuries of diplomatic intercourse, rather than by the tradi- 
tions, the sentiments and the sense of honorable obligation which char- 
acterize the judicial departments of civilized nations.” 


And again: 


It has been a very general practice for arbitrators to act, not as 
judges deciding questions of fact and law upon the record before them 
under a sense of judicial responsibility, but as negotiators effecting set- 
tlements of the questions brought before them in accordance with the 
traditions and usages and subject to all the considerations and influ- 
ences which affect diplomatic agents. The two methods are radically 


6 Malloy, Treaties, etc., Vol. II, p. 2123. 
7 Quoted in J. B. Scott, An International Court of Justice, pp. 29-30. 
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different, proceed upon different standards of honorable obligation, and 
frequently lead to widely differing results. 


And our own distinguished President, Dr. Scott, pointed out that 


Some questions are proper subjects for compromise, whereas others 
are not. Special interests may be sacrificed, political questions may be 
discussed and debated, and an agreement reached. Legal questions, 
however, are not, or at least should not be, the subject of compromise. 
They should be decided according to principles of law which either exist 
or are created for the occasion; and courts of law have invariably sup- 
planted arbitration as a better means of settling disputes of a justiciable 
nature between individuals.® 


And Dr. Scott cited in support of his views various authorities, includ- 
ing the eminent French statesman M. Léon Bourgeois, who felt that nations 
would be willing to submit political questions to arbitration because they 
could pick their own judges, but that a “real court composed of real jurists” 
was the most competent organ for deciding controversies of a legal character 
and for rendering decisions on pure questions of law.® 

But the Second Hague Conference failed to establish a real court of jus- 
tice, and the lawyers again took arbitration to their bosom. Thereafter the 
efforts of the peace-makers were turned toward encouraging the negotiation 
of bilateral treaties of arbitration, and toward cutting down the various 
reservations which ingenious governments were prone to attach to such agree- 
ments, as loopholes through which they might escape when convenient. In 
this direction progress was much more rapid than in the direction of multi- 
lateral agreements, and a gratifying number of such treaties were entered 
into, both before the war and after. 

I shall not trouble you with an account of the negotiation of these 
bilateral treaties, but shall turn rather to a consideration of the part that 
arbitration has played in the post-war efforts to organize peace on an interna- 
tional basis. You all know that when the devil is a sick man he becomes a 
very saintly character. After nations have been at war, they become for a 
time passionately devoted to the cause of peace, at least so long as it does 
not cost them anything. At the close of the World War, most of the nations 
of the world embarked on an attempt to organize themselves for the purpose 
of keeping the peace, which, in the breadth of its conception and the extent 
of the obligations undertaken by the participants, was an astonishing advance 
over the timid steps that had been taken before the war. I refer, of course, 
to the Covenant of the League of Nations. 

The drafters of the Covenant sought to include all types of possible dis- 
putes in the scope of the peace machinery. They realized that it was not the 
legal or political character of disputes that determined whether nations would 
or would not resort to peaceful methods of settlement. They did not say: 


8 Quoted in J. B. Scott, An International Court of Justice, pp. 30-31. 
9 Idem, p. 32. 
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You must take this particular type of dispute to an arbitral tribunal and that 
type to a conciliation commission. They were not so naive as to suppose 
that nations went to war over so-called “political disputes” merely because 
there was no specific rule of international law which could be applied to them. 
They saw that very often the reason why nations went to war was to change 
the status quo, not merely to uphold it. Hence they provided for several 
different types of procedure (arbitration, inquiry, and conciliation), and left 
it more or less to the parties to choose their own forum. 

By Article 13 of the Covenant, the member states agreed to resort to 
arbitration whenever they recognized it to be a suitable method of settle- 
ment, and the article even went on to define more precisely than had previ- 
ously been done what types of disputes were generally suitable for this 
method. But the members were free to decide on the question of suitability 
in each case, and to resort to other methods of pacific settlement in the cases 
described if they chose, or to submit to arbitration disputes not included in 
the definition. Later on, as you know, after the establishment of the Perma- 
nent Court of International Justice, this article was amended to read “ arbi- 
tration or judicial settlement.” While this amendment did not necessarily 
mean that arbitration was not and could not be judicial settlement, never- 
theless it does imply that the two terms were not regarded as completely 
synonymous. 

But the obligations for resort to peaceful settlement, as prescribed in 
the Covenant, were not sufficiently definite to provide a firm feeling of 
security among the member states that war would in all cases be avoided. 
Hence the basis did not yet exist for the carrying out of the disarmament 
proposal in the Covenant. A study of the disarmament question revealed 
the intimate connection between it and confidence in the efficacy of existing 
machinery for pacific settlement, and this was expressed in the trilogy which 
provided the key to all future discussion, “ Arbitration, security, reduction of 
armament,” arbitration in this case again taking on the meaning of a general 
term covering all forms of peaceful settlement. 

Out of this discussion came, first, the ambitious Geneva Protocol, founded 
on the premise that “there can be no arbitration or security without dis- 
armament, nor can there be disarmament without arbitration and secur- 
ity.”2° The protocol was intended to provide a complete system for settling 
differences of every kind whatsoever. It provided for, first, a recognition of 
the compulsory jurisdiction of the World Court in the cases specified in the 
optional clause of the Statute, 7.e., for all so-called justiciable disputes. It 
then provided for mediation and conciliation by the Council of the League, 
and, if that failed, for compulsory reference to arbitration. But arbitration 
in this case was apparently to apply to non-justiciable disputes, since the 
parties were bound to submit all justiciable disputes to the World Court. 


10 Records of the Fifth Assembly, Meetings of the Third Committee, p. 129, quoted 
in World Peace Foundation pamphlets, IX, 1926, p. 576. 
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Furthermore, it was provided that the arbitrators in any case were, on the 
request of either party, to ask an advisory opinion upon any points of law in 
dispute from the World Court. Hence arbitration was apparently to be 
taken rather completely out of the hands of the lawyers and to be used for 
disputes of a non-legal nature. 

The Geneva Protocol failed of ratification because of the opposition of 
Great Britain, the new government in that country taking the position that 
it was better to make “special arrangements in order to meet special needs.” 1? 
This latter proposal soon bore fruit in the Locarno agreements of 1926. But 
in this case, arbitration was again conceived of as equivalent to judicial set- 
tlement, to be resorted to only when the parties were in conflict as to their 
respective rights, meaning, of course, rights under international law. All 
other disputes were to be referred to conciliation. The Locarno treaties regis- 
tered an important advance over former practice, however, because they 
substituted a subjective test for the determination of whether a particular 
dispute was “justiciable” or not, in place of the vain attempts that had been 
made to formulate an air-tight objective definition which could be auto- 
matically applied. 

Following the Locarno agreements, a large number of bilateral treaties 
were entered into providing for the compulsory settlement of all disputes by 
pacific means. For our purpose, the most notable feature of these treaties is 
that many of them abandon altogether the attempt to distinguish between 
justiciable and non-justiciable disputes, and provide instead that all disputes 
of any nature whatsoever, not settled through diplomatic negotiation, shall 
be referred to conciliation or arbitration or judicial settlement. Sometimes 
it is provided that where a dispute cannot be settled by application of rules 
and principles of international law, the judges shall decide the case ex aequo 
et bono. But since no one really knows the limits of that mystical phrase, 
it is inconceivable that a court charged with such jurisdiction could not find 
a satisfactory basis of judgment for any kind of a question whatever. It is 
hardly necessary to add that the United States, by reason of the traditional 
attitude of the Senate in regard to general treaties of arbitration, has not 
become a party to any one of these treaties. 

In spite of the failure of the Geneva Protocol, the necessity for providing 
a basis of security as a preliminary step to disarmament led the League of 
Nations, in 1928, to attempt another multilateral treaty providing for com- 
pulsory pacific settlement for every possible type of dispute. The result is 
known as the General Act for the Pacific Settlement of International Dis- 
putes, which was adopted by the Ninth Assembly on September 26, 1928. It 
provides for conciliation, judicial settlement, and arbitration in successive 
chapters. The convention draws a distinction between legal and non-legal 
disputes on the basis of the test adopted at Locarno (i.e., where the parties are 
in conflict as to their respective rights), but, contrary to custom, arbitration 


11 League of Nations Official Journal, VI, p. 450. 
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is not reserved for those disputes defined as justiciable, but is provided for 
the disposition of non-legal disputes where conciliation has failed. Disputes 
of a legal nature are to be submitted to judicial settlement by the World 
Court, although, if the parties so choose, they may submit such disputes to 
an arbitral tribunal. 

The reservation of arbitration for disputes not involving a conflict of 
legal rights, which have failed of settlement by conciliation, is a novel de- 
parture from the conception of arbitration held by the lawyer. So novel is 
the idea that apparently the drafters of the act were not themselves able to 
visualize its significance clearly, for they provided that, unless the parties 
to the dispute stipulate otherwise, the arbitral tribunal shall decide the dis- 
pute in accordance with international law, and “in so far as there exists no 
such rule applicable to the dispute, the tribunal shall decide ex aequo et 
bono.” Since the disputes submitted will not be formulated in terms of 
conflicting legal rights, it is difficult to see why the drafters felt it necessary 
to stipulate that they should be settled in the manner provided for legal dis- 
putes. It would seem that their goal could have been achieved with less 
confusion if they had omitted the attempt to differentiate between different 
kinds of disputes and had merely provided for conciliation, arbitration and 
judicial settlement to be applied either in successive stages or in accordance 
with the choice of the parties. 

One further multilateral treaty remains to be noticed, and that is the 
Inter-American Arbitration Treaty of 1929. This treaty, which was drafted 
in accordance with the principle of compulsory arbitration accepted at the 
Havana Conference of 1928, was the broadest multilateral treaty of ar- 
bitration to which the United States had yet affixed its signature. Unlike 
some of the recent European treaties, it was confined to disputes of a juridical 
nature, other disputes being taken care of in the Conciliation Convention 
signed at the same time. But the most significant feature of the treaty was 
the failure to provide for ratification of the compromis in each case by legis- 
lative bodies, thus depriving the Senate of its cherished veto power over the 
reference of individual disputes. However, the hope that the United States 
might at last be led into a binding arbitral agreement was premature. After 
a delay of three years, the Senate finally gave its consent to the ratification 
of the treaty, but attached its customary reservation that the compromis in 
each case must be approved by the Senate. Other amendments and reserva- 
tions attached both by the Senate and by some of the Latin American states, 
remove from the scope of the treaty the very type of disputes that are apt to 
cause difficulties between the signatories. 

We see, then, that the European states have progressed farther on the 
road toward organized pacific settlement of international disputes than has 
this country (which tends to take pride in its arbitration record). How- 
ever, it has not yet been found possible to achieve an air-tight, complete sys- 
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tem even for the European continent, one reason being the inability to get 
the United States into the picture. 

In the existing complex structure of arbitration treaties perhaps the most 
interesting development from the standpoint of the lawyer is the tendency to 
do away with fixed categories of disputes altogether, and to look upon arbitra- 
tion as one of several alternative methods of peaceful settlement open to 
parties in dispute. This tendency is the result of years of determined effort 
to organize the maintenance of peace on an international basis. In the 
course of that effort it has been found that a too sharp division between the 
various categories of possible disputes merely leaves wide spaces between 
the categories through which can escape the very controversies which are 
most dangerous to world peace. This tendency results in taking arbitration 
to some extent out of the exclusive control of the legal profession; but now 
that we have in existence a real court of justice, I imagine that we lawyers 
ean reconcile ourselves to the change. 


The PresipENT. The questions raised in the two papers read by Mr. 
Feller and Mr. Dunn are now open to discussion. 

Professor J. Eugene Haruey. I have been most interested in the 
trend of the discussion at this time here in Washington. In the interesting 
papers this afternoon, particularly Mr. Dunn’s paper stressing the evolution 
of arbitration as a peaceful solution or settlement particularly since the war, 
I am very much impressed with the truth that despite the fact that the 
United States has been a firm believer in peaceful settlement, it is yet true 
that our own republic remains still aloof from some of the leading post-war 
institutions adapted to peaceful settlements. 

Mr. Dunn reminded us that the World Court is now in operation, but I 
do not find him saying anything about the United States of America being a 
member of that court. 

Ladies and gentlemen, we have heard a great deal about neutrality in 
our discussion. Some of our friends and colleagues have seemed much at- 
tached to the traditional concept of neutrality; their reluctance to give up the 
old for the new reminds me of a man who was reported to be dead and his 
business began to suffer, and he went down to the clerk who had charge of the 
vital statistics and said, ‘‘Here my business is suffering; I do not want my 
name among the deceased.”” ‘‘ Well, Doctor,”’ was the reply, ‘‘ with our well- 
founded reputation for accuracy and our traditional adherence to our records, 
we just cannot take your name off.” The man was not satisfied and he said, 
“Something must be done.” Finally the clerk got an idea and said, ‘“‘We 
cannot take your name off the record of deceased, but I will tell you what we 
can do for you. We will put your name among the births and you will be 
reborn.” 

I was impressed with what Mr. Fenwick had to say about neutrality, 
and with Mr. Kuhn’s remarks this morning, which emphasized that the 
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world is having a new birth in the field of international collaboration, and I 
associate myself with Mr. Hudson, Mr. Fenwick, Mr. Kuhn, Miss Randolph 
and others, who have said that the fundamental proposition surrounding 
this discussion of neutrality is in regard to its relationship to world collabora- 
tion; I believe that while it is not necessary to do away with neutrality en- 
tirely, it must be reconsidered and modified in order to allow the United 
States of America and other forward-looking nations to take their part in 
collaborating with the other nations of the world in solidifying and perfecting 
the machinery of peace. 

In regard to the arms embargo, I think the United States should, at least, 
do this much at this time to collaborate with other nations for peace. 

Miss SakaH WamBauGH. As one interested in boundaries and methods 


of fixing boundaries, I would like to return to Mr. Feller’s paper in order to 
take up the argument which he implied, and one often heard since 1920, 
namely, that we must preserve the opportunity for war in order to revise 
unjust frontiers. Now, of course, there are frontiers that are unjust. We 
might not all agree on which these are, for, unfortunately, the world has not 
agreed on the rules by which frontiers should be fixed. I submit to you that 
no matter how unjust those frontiers may be, it is to the interest of society as 
a whole, to the interest certainly of our own country, and very much to the 
interest of the states particularly concerned, that those frontiers should not 
be changed by war. A change by war does not promise a more just solution 
than we have now, for those frontiers were fixed largely by war. Nor can 
they be changed peacefully, so long as war threatens, for most of those 
frontiers have been so drawn because of strategic considerations, and you 
cannot expect a state to give up a strategic frontier if it thinks there is danger 
from its neighbor. The only hope of a just revision of unjust boundaries is 
to remove fear of attack by organizing the world on a basis of mutual assist- 
ance in case of aggression. 

I have been interested during the discussion in the last few days in 
noticing the apportionment of the terms “realist” and the “idealist.” They 
are useful terms when accurately applied, but to my mind they were not so 
applied during the discussion. A realist, I think, would say to us: Outside 
of these four walls there is a world depression, and one so serious that in the 
United States of America you have over 12,000,000 unemployed, and you have 
gone off the gold standard. That depression is the consequence of the World 
War. You would have been involved in the depression even if you had been 
able to maintain your neutrality and had remained outside of the ranks of 
the belligerents. You cannot afford another world war. To discuss whether 
the right to remain neutral still exists is to fail to face reality, for the ad- 
vantage of neutrality has long since disappeared, certainly for a state which, 
like ours, is a creditor state with a vast surplus of products and capital 
which must find a market outside of our own boundaries. If we were to add 
our strength to that of the rest of the world by, say, the implementation of 
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the Kellogg Pact, I am convinced that we should eventually achieve an 
atmosphere of international security which would make possible the peace- 
ful revision of unjust frontiers. At least that is the only method by which 
we can afford to have those frontiers revised. 

Mr. Epwarp DumsBavuLp. Our revered President has taught us that 
international law is a part of the law of the land. Similarly, my beloved 
professor on conflict of laws has taught me that private international law, or 
conflict of laws, is a part of municipal law. Now in view of these illustra- 
tions, what is there singular or extraordinary about the fact that a part of the 
foreign policy of the United States should be a principle to the effect that our 
government will do all that it advantageously can do in order to prevent 
wars? 

I think some confusion exists, perhaps, in the mind of Professor Bor- 
chard, who I regret is not here, between meddling in the merits of a particular 
dispute and prescribing the means or manner of the settlement of that dis- 
pute. Sir John Fischer Williams very aptly has said, that people may not 
know what justice is. There may be divisions of opinion as to that, but 
everybody knows what peace is, and it is, therefore, easier to establish peace 
than to establish justice. Iam very glad that Miss Wambaugh has pointed 
out and that Mr. Feller has shown us, that revision of treaties, or any mat- 
ters touching the merits of a controversy, are entirely distinct from the ques- 
tion as to the mode by which that controversy shall be settled. If I may 
give an humble illustration of this, suppose I am the next door neighbor of a 
married couple who are having a family altercation. Perhaps it is a legal 
dispute as to whether the husband is fulfilling his legal duty to support his 
wife properly ; perhaps it is a political dispute as to whether they should vote 
the Democratic or the Republican ticket. Whichever sort of dispute it is, 
the merits of that dispute do not concern me and I will not meddle in it. 
But I am entitled to have something to say if the husband proceeds to shoot 
his wife in order to enforce his point of view, particularly if he has previously 
promised me that he will not shoot his wife, because I am a nervous man and 
noises of that sort disturb me. Then furthermore, if he should come to me 
and say, “I promised you that I would not shoot my wife, but I am going to 
do it. Unfortunately, however, I do not have a gun; please sell me a gun,” 
I think I would be entirely justified in refusing to make myself a participant 
in this breach of promise. 

The Presipent. Breach of neutrality. 

Professor Ropert R. Wixson. I should like to say two things in dis- 
cussion of the principal topic. In the first place, I think that the cause of 
peace is not promoted by those who claim everything for arbitration. No 
doubt there are limitations upon the scope of questions for which arbitration 
can be used effectively; but I think this should not detract from the im- 
portance of its use for questions which are arbitrable. The position which 
this particular device takes in schemes for peaceful settlement has been well 
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pointed out by the first speaker thisafternoon. Any complete scheme should 
offer as many alternatives as possible and allow a wide choice of means to 
those who would settle their disputes without going to war. 

In the second place, I should like to consider a point which was made by 
a distinguished member of this society some years ago, when he said that we 
should not subscribe to academic schemes unsuited to the temper of govern- 
ments. If by this is meant that there are hard and fast limitations upon the 
device which we call arbitration which do not permit of experimentation 
with a view to extending its use, I find myself unable to agree. It seems to 
me that the path of wisdom is one of experimentation with any method which 
offers any hope of increasing the opportunities for peaceful settlements. As 
to arbitration treaties in general, I believe that much depends upon the good 
* faith which is built into them, upon the meticulous care with which the instru- 
ments themselves are constructed, upon the caution and good sense with 
which they are applied, and finally, upon the mobilization behind them of the 
desire of masses of people for peace. 

Professor Quincy Wricut. I was very glad to hear Mr. Dunn say 
that he thought it was progress, to abandon the effort to distinguish between 
political and judicial disputes by objective standards and to recognize that 
the distinction was essentially a subjective one. I think he is entirely cor- 
rect in viewing that step as one of progress. I have thought that the dis- 
tinctions which have sometimes been written in books between justiciable 
and non-justiciable disputes have very largely missed the point of the ques- 
tion. It seems to me that any dispute may be determined by the application 
of law. Take such a dispute, for instance, as whether Germany or Poland 
shall have the Polish Corridor. I have no doubt that that could be deter- 
mined by law. It would depend on the question of whether the Treaty of 
Versailles is a valid treaty, and if so, what it means. I think it is also very 
clear that Germany would not regard a determination by law as suitable for 
that particular controversy, simply because it is too clear what the law is. 
Germany knows that she cannot get what she wants by appeal to the law 
because the law is against her. Thus we see that a great body of disputes are 
not suitable for settlement by law, because it is perfectly clear that one of the 
parties wants to change the law. 

The problem of pacific settlement, so far as it relates to the prevention of 
war, obviously relates in the main to that type of dispute, and as the world 
has been organized, those are more largely territorial disputes than disputes 
of any other character. Perhaps we have major political disputes of a differ- 
ent character; for instance, the question of whether a state should be entirely 
free to exercise its domestic jurisdiction in tariff-making to destroy an estab- 
lished market of another state. That I regard as a political dispute, where 
the law is probably clear but there is a very strong desire on the part of cer- 
tain states to change the law. Most controversies likely to cause war come 
within this category of disputes the legal position of which is clear, but where 
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one party is dissatisfied with the law. There seem to have been only two 
methods suggested for the settlement of territorial disputes of this character 
by peaceful means. 

I regret that I did not hear Mr. Feller’s paper. I understood from Miss 
Wambaugh that he said that possibly we ought to leave the way of force 
open for such disputes. I certainly would not agree with that. If we are 
going to get anywhere with the problem of peace, the way of force must be 
closed. Settlements made by one war provide fuel for the next war under 
modern conditions. The two methods, however, which have been proposed 
for peaceful settlement of that type of dispute are, one, giving a vote to the 
people who live in the region to decide by majority rule, and the other, 
giving a vote to some outside body of states in that neighborhood or through- 
out the world. We have had both of those methods tried. Miss Wam- 
baugh herself has contributed to a far-sighted study of the question. She 
finds that in certain circumstances and in certain instances the method of 
letting the inhabitants of a region vote, has been an effective way of settling 
territorial disputes where one or both of the parties were not satisfied with ex- 
isting legal titles. 

The other method, that of letting certain states that are interested take 
a vote on the question, was tried by the great powers of Europe in the opera- 
tion of the concert of Europe during the 19th century. Certain changes were 
made, for instance, the creation of Belgium as a new state from the territory 
of the Netherlands, and the creation of various states in the Balkans from the 
dying Turkish empire. In some cases those changes were made by vote of 
the great powers of Europe without war. More frequently there was more 
or less violence connected with it before the Concert took a stand. 

Now there has been an effort to organize this method through Article 19 
of the League of Nations Covenant. That article, as you know, is an ex- 
ceedingly vague one. It has not as yet been given any direct application. 
It undoubtedly proposes an opportunity to give expression to a real world 
public opinion through vote of states in the Assembly of the League of Na- 
tions as to the desirability of change, especially territorial change. Whether 
that method of bringing world moral pressure to bear to bring about change 
can be effective is something which remains to be seen. I think it is the one 
accepted procedure which we have for work on that great problem. 

As international lawyers we should realize that this problem is the great 
problem of peace. Arbitration, judicial settlement, conciliation, methods of 
inquiry, are not enough for settling the great disputes which are likely to 
lead to war. The great disputes which are likely to lead to war are those in 
which the results of inquiry, the results of arbitration, and the results of 
judicial settlement are known perfectly well in advance to one of the parties 
at interest, and that party is not willing to accept those results, but wants to 
change the law and seeks to change the facts. 

I have recently been reading a book by Sir John Fischer Williams, in 
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which he gives the most instructive discussion of this problem which I have 
seen. He points out that in past times there was a method available for 
effecting these political changes which has now passed out of the world. He 
referred to the method of royal marriages, which frequently did effect great 
political changes, and sometimes prevented wars. While this method may 
have been of value in the 17th and 18th centuries, it is one which we are not 
likely to see come back. Thus, we are reduced to the two methods men- 
tioned, a vote of the people who live in the area, or a vote of the states that 
are most interested. 

Mr. Feuer. I should like to say for the benefit of Mr. Wright, or any 
of you who came in after I finished reading my paper, that my paper con- 
tained not the slightest suggestion that we deliberately leave the way of 
force open, and that Mr. Wright has stated in much better language than I 
could have selected, the substance of my remarks. 

Miss WamBaucH. I would like to read the remarks. I thought you 
were to read them. What did you say? I am sorry I missed them. 

Mr. Fetter. I think Mr. Wright has put it very well indeed. My dis- 
cussion started off with a very short and rather feeble analysis of the place 
which war serves in our present international organization. I then drew the 
conclusion that to eradicate war it was necessary to do away with the func- 
tion of war as a means of effecting legal change. Therefore, I suggested that 
paralleling our efforts to improve the existing peace machinery, we should 
direct our efforts toward considering methods for peacefully revising the 
status quo. 

Miss WamsBaucu. I think the terms used, the ideas expressed are useful. 
I withdraw my remarks, as pointed to Mr. Feller leaving it upon the basis of 
the use of arms. To me it seems desirable that we should allow efforts to 
be made to permit of a means of making representations for the use of peace- 
ful means by the action of the nations of the world. 

Mr. Fe.urr. I certainly had no intention of intimating that the way 
of force should be left open. As Mr. Wright said, that would be the negation 
of all progress. 

Miss WamBaucH. The revision of the frontiers of Germany is, of course, 
what Germany wants. As an indication that she wants to achieve this peace- 
fully, I should like to speak of a conversation which I had with Chancellor 
Von Papen last November in which he himself said that it would greatly aid 
Germany in her relations with her neighbors, if the uncertainty as to our 
neutrality were removed and the Kellogg Pact were implemented. 

Professor WitL1AMI. Hutu. I wonder if Miss Wambaugh, after her long 
and profound study, would be willing to tell us her present conviction on the 
status of the plebiscite in the solution of these very difficult boundary ques- 
tions. Mr. Wright has given us an alternative for the plebiscite by interven- 
tion on the part of the nations. We dislike very greatly, most of us, to return 











199 


to that second method. Can you give us any hope and encouragement as far 
as the plebiscites are concerned? 

Miss WamsBauGcH. The plebiscite, when properly applied, can be a very 
useful tool. Of course there are frontiers which cannot be settled by con- 
sulting the people who live in the territories. That is obvious when you 
think of certain places where the people are of several nationalities, although 
it might be possible even in such territories if they have had a history so 
separate and distinct from that of the surrounding states that the people 
have a sense of loyalty to the smaller area. There it would be possible to 
have a vote en bloc to decide for the whole territory. 

One should not attempt to lay down an abstract rule for concrete in- 
stances, but there are other places where there is no question but that you 
could administer a plebiscite to great advantage and so settle a dispute which 
may haunt the world for generations. Such a plebiscite was held in Schles- 
wig, and in an admirable manner. It satisfied everybody except a few 
intransigent groups on both sides, and settled the frontier permanently. 
The outside world is convinced that the settlement is a just one and will not 
tolerate any suggestion of revision, no matter how much it may be agitated 
by the German residents in Schleswig-Holstein or intransigent Danes on 
the northern side of the frontier. There was another plebiscite, that held 
between Austria and Yugoslavia in Carinthia which, while not held under 
the same excellent conditions, was a convincing plebiscite. 

I will not go into the rules for organizing a convincing plebiscite, except 
to say that, of course, we have now reached a standard which demands neu- 
tralization of the area. This means setting up an international plebiscite 
commission and giving it complete control over the administration of the 
whole area as well as of the voting. Moreover, the commission should have 
its own police force, one as small as possible and yet adequate for keeping 
order. There are a number of other conditions which must be observed also, 
for which I will refer you to my forthcoming book. 

Mr. THEODORE Marsure. We have been asked on several occasions to 
be practical and to face facts in these discussions. The suggestion that resort 
to law would bring a settlement which would be unsatisfactory to one of the 
parties, seems to me a contradiction in terms because it would not be a set- 
tlement. I want to suggest two things to this body. First, the important 
thing in connection with these boundary questions is that there shall be cul- 
tural, political and religious equality among the people. It is the lack of that 
today which brings discontent. The Germans of the territory now the 
Italian Tyrol, formerly the Austrian Tyrol, are extremely dissatisfied with 
the way they are treated. They are not allowed to use the German language 
in political discussions; not allowed to write letters in German on political 
subjects, and some of them have been compelled to latinize their names. 
The children are not taught German in school, while mother and father 
know only German. That is one instance of many such sources of discontent 
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in middle Europe. If those people are given cultural liberty, religious lib- 
erty, and political equality, there will be less and less movement for a change 
of jurisdiction or nationality. The second point is that some boundary ques- 
tions are almost insoluble. There is such a difference of opinion as to where 
the line should run through spotty nationalities. The League of Nations can 
only recommend treaty changes: it cannot enforce them. It can say to this 
or that country, your neighbor is entitled to such and such change of bound- 
ary. It cannot impose it, and the chances are that the nation to which that 
recommendation is made will not accept it. The one thing we can insist 
upon is that no force shall be used in changing boundaries. The world is 
sufficiently organized and sufficiently powerful to make that demand and 
see that it is enforced. It can say to the disputants, “We will do our best 
to correct the conditions of which you complain but we will not permit you 
to make war over them.” 

Here is a practical suggestion as to the Polish Corridor, and this is my 
second point. For many years Germany had a treaty with Belgium by 
which German imports and exports passed through the port of Antwerp free 
of duty. At the same time Germany was guaranteed equal charges over the 
Belgian railways. In other words, she used the port of Antwerp as if it were 
her own. In fact, she had secured the very cream of the harbor of Antwerp 
for the North German Lloyd—the German consul had been smart enough to 
bring it about. 

Germany had likewise two treaties of different dates with Holland by 
which she used Rotterdam and Amsterdam exactly in the same way as she 
used the Belgian port. The suggestion is that the society of nations should 
recommend some such settlement of the Polish Corridor, which is today, we 
all know, a thorn in the side of Germany, and would be a real danger to peace 
if Germany possessed a navy. 

Mr. R.S. Starx. I feel rather as Daniel must have felt when he went 
into the lions’ den because, as possibly the youngest member of the Society, I 
am not in a position to criticise, but I would like to make a suggestion which 
would also be a plea. There has been a great deal of discussion, I am sorry to 
have noticed, which would lead one to believe that there are still those in 
this Society who expect another war and entertain the idea of another war 
as a probability. 

Now, it is not possible to suggest that another war is not a possibility, 
but I would like to say that it would seem unfortunate that a Society of this 
type should suggest that a war is probable. We must face the facts, of 
course. However, representing that group of students who are still very, 
very young, and who are just getting into international law at this time, I 
would like to say that we are looking to the great authorities in this Society 
for leadership. Your words make international law in time. Fortunately, 
towards the close of this conference, there seems to have been a tendency to 
do away with that concept which was present at the beginning, but I would 
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make in this matter also a plea, which is this. Would it not be possible that 
the two factions of the house, to use that term, as it seems to have been neces- 
sary under the discussion which has gone before, represented by Mr. Fen- 
wick and by Mr. Borchard, to adopt a half-way point? 

Miss Wambaugh has pointed out that there is a great deal of difficulty in 
the use of the terms realism and idealism, but I am going to dare to use those 
words again. I would suggest that the idealism presented by Mr. Fenwick 
could very likely be tinged with a little realism, to reach, perhaps, a better 
point, and that the realism presented by Mr. Borchard could be tinged with 
a little idealism, perhaps, to reachthesame point. It may be that Iam going 
too far here, but in presenting that question, I am, as I have said, also making 
a plea. 

If we are going to get the leadership which we need from you, we must 
have something that is progressive, not reactionary. 

The Presipent. I think the applause with which your remarks have 
been greeted, expresses the pleasure at having younger members join us and 
help us who are passing off the scene, to contribute somewhat of spiritual life 
and spiritual thought to the questions of international law. 

Professor Howarp Wuitr. I have a question for Mr. Dunn, on the 
title of the paper which he read, ‘‘ Modern tendencies in arbitration.”” We 
have had a very elaborate presentation of the development of the organiza- 
tion, the trend in organization, in the means or arbitration. The question, 
and that is all which I want to ask at this time, is merely this, what has been 
the trend in the use of this machinery? 

Mr. Dunn. I will simply say, in answer to that question, that twenty 
minutes is a very short time to consider a very large subject, which involves 
both the question of policy in regard to arbitration and the question of the 
use of arbitral machinery in the actual settlement of specific disputes. I 
considered the possibility of covering both of these subjects in the paper, 
and finally gave it up in despair. The trends in the use of arbitration are 
so many and so diverse that I was unable to pick out any one significant 
factor that I could include in my paper. 

Mr. Denys P. Myers. In discussing pacific settlement, very few of us 
have given attention to what you might call the alternate jurisdictions that 
now exist. I am impressed in reading accounts of instances that happened, 
chiefly at Geneva, to note how often there is absent any consideration what- 
ever of the articles of the Covenant under which the action has been taken. 
In observing these disputes, I have always been impressed with the differ- 
ence between what happens when a case is appealed under one article and 
another. I think it is indubitable that there are definite types of jurisdic- 
tion which are now regarded in practical life as particularly susceptible for 
the treatment of particular types of cases. 

Personally, I am inclined to think that the Sino-Japanese difference was 
worth the trouble, simply because it emphasized for us, at least, the jurisdic- 
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tional element involved. That case first came up under Article 11, really 
paragraph 1, which was strictly a political method of considering a dispute. 
It did not at all touch the merits of the case—and that is important to recall; 
but simply was directed at getting the thing handled by some form of pacific 
settlement, with particular emphasis on bringing the parties themselves into 
agreement. That failed. If it had come under the second paragraph of 
Article 11, it would have been what we formerly used to regard as a media- 
tory procedure. 

Eventually, it was appealed under Article 15, and was handled under a 
conciliatory process. Along about that time, most of us, I suppose, became 
distinctly aware that the machine was operating according to the Hoyle of 
the covenant. We found there was a statement in accordance with a certain 
clause of the first paragraph, something was done under the second para- 
graph; then the Committee of Nineteen submitted something under the 
third, and finally the assembly passed a report under the fourth. I think 
that a much more careful examination of those procedural steps would 
clarify our views as to the kind of pacific settlement we are now seeing in 
practice around us. 

Another phase of the subject seems to be almost lost to sight. There 
has been a tendency, thanks to centralized international organizations, to 
create special jurisdictions for the treatment of specific questions. I have 
in mind particularly the communications and transit jurisdiction, which is 
a@ permanent conciliatory system established by general conventions and is 
very frequently operated. To give an illustration of how it works, you may 
recall several years ago, about 1925, that Lithuania and Poland were making 
their customary faces at each other. Both heads of government went down 
to Geneva, met each other face to face and used some quite strong language 
at each other. That affair was jollied along and kept in the works until it 
was discovered that one of the great difficulties between the parties was 
their railroad and other boundary communications. Those difficulties were 
scouted out and turned over by the Council to this communications and 
transit outfit. There have now emerged certain agreements between the 
parties. It is a kind and form of pacific settlement that is involved. 

Again, there is a phase of pacific settlement at the present time which is 
almost lost sight of, and which is extremely important, equitably, because 
it underlies so much of international agreement. I refer to the comprom- 
issory clause, that clause which provides that, in the application or the 
interpretation of the bilateral treaty in which it appears, every dispute shall 
be left to some form of pacific settlement. Reference of such disputes to 
the Permanent Court of International Justice is now standard equipment 
in all multilateral conventions made in the last ten years. I think it appears 
in every one of them, except possibly one or two. Some of those multilat- 
eral conventions are of very wide scope and they reach down to things in 
practical life. Take one like that on freedom of transit, which touches all 
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sorts of communications. This type of compromissory clause is very sig- 
nificant. If any dispute arises and is considered by reason of this para- 
graph of a multilateral treaty, it goes to some form of pacific settlement; 
and, since it is under a multilateral treaty, it has the advantage of yielding 
a decision that is immediately generalized to the application of the entire 
convention for all parties. 

The compromissory clause is increasingly used in bilateral treaties. I 
have kept a record of them and I have at the present time notes of some five 
hundred of them that have been published in the Treaty Series; roughly 
speaking, there are about 3,000 treaties printed. I should say that 25 per 
cent of the treaties now being made contain or are covered by a compromis- 
sory clause. The clause automatically refers a dispute, and that practice 
has become a veritable system. It seems to me to have the very pronounced 
effect of creating in these days the habit of leaving differences to peaceful 
settlement. 

Professor Cuartes E. Martin. I was very much impressed with the 
remarks of the youngest member of the Society and I think they deserve some 
consideration. I wonder, however, if it will be possible for Mr. Fenwick to 
reconcile his point of view with Mr. Borchard. I think we ought to remem- 
ber that the strength of our organization lies in its spontaneity and not in its 
regimentation, and in its free expression of opinion, in the diversity rather 
than in the uniformity of its thinking. We pass no resolutions. We try to 
direct no one’s thinking except as we can convince them by logic and reason. 
I would not do anything to prevent these men from being just what they are. 
I do believe that we have discussed war and neutrality too much, and that in 
future meetings we should find a different subject. The field of interna- 
tional law is simply replete with controversial questions, and I think the 
purpose the young man is striving for might be facilitated and realized if we 
would look for some new subjects to discuss. I simply want to make the 
point that in trying to reconcile these diverse points of view we weaken 
rather than strengthen our efforts, while the Society commends the full ex- 
pression of varying points of view, and seeks to afford an opportunity for 
such expression, reconciliation of different views expressed is hardly a society 
function. 

Professor GrorcE H. Rypen. I believe it was Pope who said in his Essay 
on Criticism, 

Be not the first by whom the new are tried 
Nor yet the last to lay the old aside. 


I think we will all agree that the history of the world has been a history 
of compromise between radical forces and conservative forces, and that radi- 
cal forces have pulled ahead and that conservative forces have put on the 
brakes, but somehow we have made progress. I believe that this rule or this 
law of nature, as it were, will be the law of the future as well as in the past. 
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Just as the course of history is replete with discarded institutions, so I be- 
lieve that the institutions that we are now referring to will in time be so 
modified that people in the future will hardly recognize them as the same. I 
think, perhaps, this is a trite remark, but perhaps we might remember it 
with regard to the views of all members of the Society, whether they are 
radical views or progressive views or conservative views. 

Now, ladies and gentlemen, it seems to me that we are talking about law 
that is the result of force and law that is the result of reason. I do not believe 
that anybody will deny the fact that the Treaty of Versailles is law based on 
force. Had Germany won the war she would have forced France, Great 
Britain, and the United States to sign on the dotted line a treaty which would 
have said that the United States was the cause of the war, that France was 
the cause of the war, that Great Britain was the cause of the war. Historians 
are not fooled by that signature. They are not fooled by the fact that 
Germany was compelled to sign a treaty which says that she was the cause 
of the war. It will take historians probably thousands of years to learn who 
caused the war. I recall at this moment a very interesting statement made 
by a Roman Catholic church historian of southern Germany, who wrote a 
very fine biography of Luther about the year 1917, when we were celebrating 
the 400th anniversary of the nailing up of the ninety-five theses by Luther 
on the church door at Wittenberg. This Catholic historian said, that now, 
400 years after Luther’s life, it is possible for us to view that great man with 
some degree of objectivity, for no longer will Protestants regard him as an 
angel and Catholics regard him as a devil. They will regard him like any 
other human individual, with faults and virtues. 

If it was difficult to find out whether a man was a devil or a saint or 
whether he was just a human being, if it has taken us 400 years to find out 
that about one man, how long will it not take for the world to find out who 
caused this war. Now, the Treaty of Versailles, as I said a moment ago, is 
based on force, and if we are to secure any revision of that treaty, it will be 
necessary to bring in reason. I want to pay particular attention to the 
Polish Corridor. We all know that there is a conflict of interests there. We 
know that Germany wants to change the boundaries of that territory. We 
know that Poland would like to have Danzig, and we also know that there 
are a lot of Germans there at Danzig, and that Danzig at the time of the 
Great War was inhabited mostly by Germans. Back in 1919 I was in the 
Hotel Crillon one day in Paris, talking with Professor Lord, who was our 
expert on Polish affairs, and asked him why it was that the conference had 
agreed upon that Polish corridor. He said we were between the “devil and 
the deep blue sea,” or words to that effect, that we had to give Poland an 
outlet to the sea, to the Baltic. But in so doing, I said, you have separated 
East Prussia from the rest of Germany. Yes, but it seemed easier, he replied, 
for the Germans to reach East Prussia even by sea, if they want to, than 
for Poland to reach Danzig across German territory. In other words, if 
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the Germans did not want to cross the corridor by land, they could get to 
East Prussia by sea. Well, now, if the solution of that question was based 
on force, completely on force, it seems to me we shall have to revise it 
according to reason and adopt some system like that suggested by the previ- 
ous speaker with reference to the relations between Germany and Holland 
and Germany and Belgium, and give the land back to Germany if most of 
the people up there are Germans, but at the same time give Poland an outlet 
to the sea as free as she would have if the territory remained within her 
political bounds. 

When it comes to the question of a plebiscite, I do not believe that there 
are two plebiscite problems that are alike. Miss Wambaugh mentioned the 
fact that the Danish problem in Schleswig was settled so easily. There is 
very good reason for that. Schleswig was never united with the Danish 
Kingdom; it was never a unit of the Danish Kingdom. The King of Den- 
mark was Duke of Schleswig. The relationship between the two was merely 
a personal one in the King and in the Duke. The Danes, therefore, never 
felt, with the seizure of Schleswig by Bismarck and the Austrians, that any 
territory was seized out of their body politic. It was not like Alsace-Lorraine 
out of France, for example. What the Danes wanted merely was this, that 
the Danish-speaking people might be brought back to Denmark. There was 
no strategic problem there. Denmark had free access to the sea. Denmark 
consists of islands and a peninsula and has access to the sea on almost all 
sides. The problem was not like Poland’s, for Poland was in danger of 
being an internal or land-locked country. All that the Danes wanted was 
that Danish-speaking people should be incorporated inside of Denmark, and 
so they voted. They were to have three zones for voting. The northern 
zone decided very decidedly in favor of return to Denmark or, rather, annexa- 
tion to Denmark, if I may use that term. The middle zone contained more 
Germans than Danes and so it remained and remains part of Germany today. 
The question there was comparatively simple, as compared with that of 
Poland, where you have strategic and commercial as well as popular ques- 
tions to decide. 

Professor Quincy Wricut. While Mr. Myers was speaking on the 
Far Eastern question, I thought his mind was going on to a certain track 
when he diverted himself, and consequently, I am taking upon myself to say 
what I thought Mr. Myers was going to say. It seems to me that we have 
overlooked one of the most significant things about the report of the Lytton 
Commission, which was incorporated in the resolution of the League of Na- 
tions Assembly. This opinion has usually been referred to because of the 
statement it made in regard to the Japanese military operations. It de- 
cided that there was no justification of self-defense and that Japan had 
violated Articles 10 and 12 of the Covenant. Those questions concerned 
the problem of keeping the peace, and the judgment was that certain of the 
covenants of peace had been violated. There is, however, another aspect 
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of this report which I think is no less significant and perhaps has a great deal 
in it for the future, namely, the recommendations in regard to the merits 
of that dispute made by the Assembly. 

Professor Hull referred to intervention as practiced in Europe in a 
fashion which struck me as meaning that he did not believe that intervention 
was the best solution for such controversies. One can consider the resolu- 
tion of the Assembly as an intervention in this dispute, and the reeommenda- 
tion as one embodying radical political changes, namely, that Manchuria, 
although remaining under the sovereignty of China, should be established 
as an autonomous region recognized and protected under international law, 
and that within it Japan should have certain economic privileges recognized. 
Suppose Japan had referred the controversy to the League of Nations in 
1931 instead of taking the matter in her own hands, and suppose that, in the 
absence of any military operations, the League of Nations Assembly had 
passed a resolution proposing this radical change of the status of Manchuria, 
and suppose that China had accepted it, as in the actual event she did. 
There would have been a case of political intervention by the League of 
Nations making a very important political change in a very distraught part 
of the world—but would it have been settled? 

I do not know whether China would have accepted the recommenda- 
tion under those conditions. I do not know whether Japan would have 
accepted it. Japan having used military force, wanted far more than that, 
and military force having been used, China thought this had better be ac- 
cepted. I think this illustrates the tremendous difficulty of the problem. 
There is no doubt that force has brought results in the past. Perhaps force 
influenced the recommendation and influenced the willingness of China to 
accept it. On the other hand, the incident may point to the possibility of 
the League of Nations under Article 15 proposing very important political 
changes. Article 15 was probably looked upon as providing a procedure 
to deal with disputes on the basis of accepted principles, if not of law, at 
least, of morals and politics, yet possibly this incident suggests that Article 
15 can be extended so as to make possible rather important political changes. 
Perhaps it can perform some of the functions usually associated with Article 
19, although the exception in paragraph 8 might give trouble. 

Mr. BensaMiIn Axzin. Mr. Chairman, I am both not a member of the 
Society and not an American. 

The Presipent. The rule is that nobody but a member of the Society 
has the floor unless upon the permission of the Society. Do I hear a motion 
made? 

A Voice. I ask unanimous consent. 

The PresipENT. Unanimous consent is asked to allow the gentleman 
to speak from the floor of the Society. If there is no objection (after a 
pause), it is so ordered. 

Mr. Axzin. One of the previous speakers said that there is law de- 
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termined by force and law determined by reason, and that the first only 
could serve as a solid foundation for international relations. I should like 
to amend this statement. Some law is determined by reason and some by 
emotion, and both have been frequently pressed through by the use of force. 
I have been but for six months in this country, and I do not know, Mr. Chair- 
man, whether or not you are fortunate enough to live in a country where the 
main principles of both domestic and international public law are determined 
by reason. In Europe, the leading principles of public law, both domestic 
and international, are primarily determined by emotion. Of course, each 
party in interest claims that its contention is justified on reasonable grounds. 
But unfortunately, two parties, if left entirely to themselves, have been 
seldom able to agree on a common standard of reason. 

Miss Wambaugh quoted plebiscite and intervention as two alternatives 
for solving disputes of a nature such that their solution according to strict 
law would not result in a durable peace. I quite agree that some of the 
most important international disputes would not be appeased by a settlement 
perpetuating the legal status quo of today or of any day. But how likely isa 
stronger power to agree to a plebiscite in a territorial dispute with a weaker 
power, if left alone by the rest of the world? And how likely is a power of 
even equal or inferior force to be satisfied by a plebiscite, unless its result is 
favorable? Some form of international intervention, such as might be ex- 
ercised by the former Concert of the Great Powers or by the League of Na- 
tions, would be essential in order to bring about the adoption of a plebiscite 
by both parties. Moreover, dealing with a plebiscite already decided upon, 
Miss Wambaugh rightly pointed out that only if the area is policed by an 
outside force, other than that of the two competing countries, and only if it 
is placed under the effective control of an international commission, will the 
plebiscite offer necessary guarantees of impartiality. But do these condi- 
tions not amount to a real international intervention? 

Another speaker referred to the Polish Corridor. Consider the emo- 
tional waves surrounding this question both in Poland and in Germany. 
They are much stronger than any purely reasonable grounds which may be 
advanced on either side. What will be the ‘“reasonable”’ basis for a settle- 
ment of this question? Will you propose a plebiscite? During the fifteen 
years since the war, the population of the corridor has become overwhelm- 
ingly Polish, and a plebiscite, accompanied by every guarantee of interna- 
tional control, will result, over most of the area concerned, in a clear majority 
for Poland. Do you think that Germany’s claims would be relinquished 
following an unfavorable vote? Nota bit. Even today Germany is aware 
that the majority of the population of the corridor has become Polish. It 
refuses, however, to admit the reasonableness of leaving the corridor to 
Poland on that ground. Would you prefer, as “‘reasonable” ground for a 
possible solution, the importance of giving Poland an outlet to the sea? Or 
that of assuring the connection between East Prussia and the rest of the 
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Reich? In each case, the solution will be determined by the standard ap- 
plied. But neither standard would be likely to be accepted as ‘‘reasonable”’ 
by the party which is going to lose through its application, and the emo- 
tional motive to claim the area in question would not be weakened. Only 
a potential intervention on the part of third powers would guarantee against 
the reappearance of claims which had been settled, if not to the satisfaction 
of both parties, at least to that of third powers. 

I do not dare, as a foreigner, to offer any advice to this country, as to 
whether you should or should not associate yourselves with any efforts of 
the international community to settle disputes, either on the basis of com- 
promise, or on that of perpetuating the status quo. It is for the United 
States alone to decide whether it will prefer to isolate itself from the danger 
of possible entanglements connected with such efforts, or whether it will 
prefer to fall in line with international action and possible international sanc- 
tions. But I want you to realize that, whether or not you will join in, all 
these problems will have to be fought out within a broader or narrower in- 
ternational circle. The broader that circle will be, the more guarantees both 
of objectivity and of finality will it offer. No such guarantees could be 
hoped for if settlement were left to the parties themselves: that would 
merely perpetuate the conflict. 

Professor Epw1in D. Dickinson. I really have nothing to add to what 
has been so admirably said here this afternoon by the authors of the two 
principal addresses and by those who have participated in the discussion. I 
was particularly pleased with some things that Mr. Feller said in his ad- 
mirable little review of the development of machinery for preserving peace. 
I liked especially his analogy—his correction, let me say, of a much abused 
analogy—and his emphasis upon the resemblances between international war 
and civil war. I believe that he is entirely correct. 

War in the international sense today is a revolt against the constitution 
and order of international society, and we should regard it as such. It is 
no longer a procedure for enforcing rights, as was formerly contended by 
some of the older authors. However, this proposition does not simplify our 
problem. On the contrary, it complicates it very much. For I need not 
remind you that in the period since 1919, the period from which illustrations 
have been chiefly drawn in today’s discussion, we have had many more civil 
wars, some of them very disastrous, than we have had international wars. 
In other words, we have yet a long way to go in the search for a solution for 
the problem of war. Until we approach a solution for the problem of national 
disorder, I am afraid that we must face an extremely difficult task with 
respect to international disorder. We should not be discouraged about it. 
We should never abandon hope. It is the one outstanding problem of this 
age and we must grapple with it and conquer it. But is it not evident, pur- 
suing the analogy which Mr. Feller emphasized, that the problem is just as 
he presented it? 
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The one thing certain in this world of ours is change, and our present 
machinery for facilitating and directing change is extremely inadequate. 
Professor Wright put two questions with respect to the Manchurian conflict 
and ventured an answer to neither question. May I add a third question? 
I will not draft Professor Wright to answer unless he chooses to do so. The 
third question is this: Had Japan refrained from recourse to measures of 
force, would the constructive suggestions for solution of the Manchurian 
question which are incorporated in the Lytton Report ever have been forth- 
coming from the League? We cannot know, but we may be permitted to 
entertain doubts. In short, there is in Manchuria a tremendously compli- 
cated and difficult situation. It has produced not simply violations of inter- 
national law, but a revolt against the existing international order, particu- 
larly the international order of the Far East. It is that view of the problem 
which we must take if we are to seek solutions with an adequate understand- 
ing of its difficulties and in some confidence of ultimate success. 

Professor Wright referred to Sir John Fischer Williams’ admirable little 
book, published last year, on International Change and International Peace. 
If there are any members of this Society who have not read the book, they 
should repair the oversight at the earliest possible opportunity, for it takes 
us to the heart of the problem which we are discussing, in Sir John’s char- 
acteristically delightful and effective way. The one thing that is certain 
is change. We must be prepared to facilitate change within the inter- 
national society by processes which can be made as effective relatively as 
those by means of which change is now facilitated in national society. Our 
efforts must be directed to that fundamental problem. Our present ma- 
chinery is obviously inadequate. We have now had well over a decade of 
dictated peace founded upon a treaty which was drawn up by the victors at 
the end of a disastrous war. Surely we must all be disillusioned about the 
possibility of obtaining international order and security in that way. Let us 
understand the problem with which we have to deal and let us approach it 
courageously. Those of us who are here now may not live to see success, but 
surely success will be on the way. 

Professor Quincy Wricut. I will not answer the question that Mr. 
Dickinson proposed directly because I cannot answer it, but it suggested this 
to me in regard to the statement of the gentleman who a few moments ago 
opposed reason to force as methods by which settlement might be reached. 
The condition of forces at the particular time may affect reason. Proposals 
which seem very unreasonable may seem very reasonable in a new position 
of forces. In other words, this dichotomy between reason and force is not 
always applicable; in fact in a certain sense we might say that reason is 
nothing more than estimating in advance the probable operation of forces 
unless we do something about it. 

Mr. James O. Murpocx. The question has been raised regarding the 
extent to which the international pacific settlement riachinery which has 
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been devised has been used in recent years. This inquiry may be answered 
by the general statement that it has been most extensively employed. The 
fact that so many new treaties providing for pacific settlement have been 
entered into was preceded by the fact that there was a pressing need for new 
pacific settlement machinery. A great many of the treaties were negotiated 
to be used in connection with the settlement of specific pending cases. 

The increase in the use of international pacific settlement machinery 
since the World War is most astonishing. For example, the Permanent 
Court of Arbitration, provision for which was made at the 1899 Hague Con- 
ference, has, during the last 33 years, arbitrated only 21 cases. On the other 
hand, the Permanent Court of International Justice, which has been func- 
tioning since 1921 has, in the past twelve years, decided 26 cases in which 
judgments have been rendered, and has also rendered 24 advisory opinions. 
Many claims commissions and mixed arbitral tribunals have been adjudi- 
cating cases almost constantly since 1920. The United States has been a 
party to claims commissions with Germany, Austria and Hungary, and with 
Mexico. Similar commissions and mixed arbitral tribunals have been set 
up by numerous other states to adjudicate specific types of claims under the 
Treaty of Versailles and other peace treaties concluded after the World War. 

The importance of this increased use of international pacific settlement 
machinery is two-fold. It has contributed greatly to the solution of numer- 
ous outstanding international disputes, and secondly, many precedents have 
been established which will form a guide for future adjudications. 

With the tremendous increase in the means provided for pacific settle- 
ment of international disputes and in the use of this machinery, it is particu- 
larly important for professors of international relations and international 
law in our colleges and universities to place great emphasis on the procedural 
methods whereby an international dispute may be settled by pacific means. 
While many well-informed persons are aware, in general, of the existence of 
pacific settlement machinery, they do not know how to bring it into practical 
operation. The principal difference between the well-informed layman and 
the international lawyer is that the latter knows what procedural steps to 
take in advising his client. A lawyer, whether his client be a nation or an 
individual who has an international claim, should be thoroughly trained in 
international procedure so that he may always know what appropriate action 
to take at a particular phase of the development of a case to effectuate a 
peaceful settlement. In a country where there is a large number of trained 
lawyers, well informed in the procedure of international pacific settlement, 
the potentialities for the use of pacific settlement machinery are obviously 
greatly increased. 

In teaching international pacific settlement procedure, it is often advis- 
able to draw analogies with judicial procedure in municipal law. For ex- 
ample, the average student may be somewhat astonished when he learns that 
pursuant to the Optional Clause one nation may hail another nation before 
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the Permanent Court of International Justice by unilateral application. A 
recent example of unilateral application may be found in the suit com- 
menced by Denmark against Norway regarding Greenland. When a mu- 
nicipal lawyer realizes that under American constitutional law one state 
may commence a suit in the Supreme Court of the United States against 
another by unilateral application, he is more ready to accept a similar prac- 
tice in international adjudications before the Permanent Court of Interna- 
tional Justice. It will be recalled that shortly after the Constitution was 
adopted, Rhode Island started a suit against Massachusetts in the Supreme 
Court. At first Massachusetts took the position that it did not care to sub- 
mit this boundary dispute to the jurisdiction of the Supreme Court of the 
United States. When the Supreme Court advised the parties that under 
the Constitution it would proceed with the case, the State of Massachusetts 
submitted briefs and the case was tried with both parties before the court. 

Frequently the student of international judicial settlement is disturbed 
by the liberality of the rules of evidence and procedure before international 
tribunals. A municipal lawyer, who has practiced before common law 
courts and juries, finds that the usual rules of evidence safeguarding a jury 
trial have not been adopted by international tribunals. But it must not be 
forgotten that in an international tribunal the judges pass upon the law and 
the facts. The trained mind of the judge, distinguished from that of the 
jury, is able to sift out the facts and weigh the evidence, although many 
irrelevant facts may be introduced in evidence. In a recent arbitration 
between the United States and Sweden concerning a shipping claim, Profes- 
sor Eugéne Borel, of Switzerland, sat as the sole arbitrator. Numerous affi- 
davits, prepared just before the hearing of the case, were presented by the 
Swedish Government. These affidavits presented certain facts which had 
not been developed in 1917 and 1918, when the ships were alleged to have 
been detained by the United States Government. These affidavits were 
admitted as part of the record of the case, without objection. However, 
when the arbitrator, Professor Borel, wrote his decision he pointed out that, 
considering the time that had elapsed since the facts in question took place, 
affidavits prepared in 1931 and 1932 could not be given the same weight as 
authenticated exhibits dating from the years 1917 and 1918. The arbitrator 
held that he would consider such oral evidence only in so far as he was able 
to find corroboration in the documentary evidence developed in 1917 and 
1918. 

The intensive use to which international pacific settlement machinery 
has been put since the World War demonstrates the practical possibilities of 
adapting the judicial process to the solution of disputes between nations. 
The precedents and the procedure which have been developed warrant the 
most careful study by students of international law, who desire to participate 
in the development of the pacific settlement of international disputes. 
Professor RypEN. In the last few months I have seen reviews on the 
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Lytton Report in several journals, particularly in the American Historical 
Review, and in our own Journat. Some of these reviews have raised this 
report to such a height that one would almost be constrained to think of it as 
something as great as our own Constitution. You know an English states- 
man once said that our Constitution was the greatest document that had ever 
sprung from the brain of man, and, according to a review in the American 
Historical Review, the Lytton Report represented the very height of wisdom. 
According to other reviewers, however, the Lytton Report is nothing but a 
document of hodge-podge from beginning to end. Now, there must be some 
middle ground with respect to this report. I am not in a position to say 
where that middle ground is. But I believe the mistake in the setting-up 
of our peace machinery, that is, of the League of Nations, in regard to the 
Sino-Japanese conflict, has been with reference to this matter, namely, that 
of turning over the whole question to a policy-determining organization, rep- 
resenting all the members of the League, rather than to the court of interna- 
tional justice. The members of the Lytton Commission were advocates as 
well as judges and jurymen. It was all mixed up. There was no judicial 
decision with reference to the Sino-Japanese conflict at all. Japan natu- 
rally could not accept the Lytton Report as a judicial decision for the reason 
that the judges, namely, the powers, had not given back all the rights that 
they had taken away from China in previous years, although they had prom- 
ised to do so at the Washington Conference, to wit, extraterritoriality and 
what not. Had we, too, been sincere, I mean the United States, which has 
only been affiliated with the League of Nations through the “kitchen door,” 
so to speak, had we, as well as members of the League, divested ourselves 
of all those rights and shown ourselves to be sincere, we might have been 
better judges, but Japan can point a finger to every one of us and say that 
we have been willing to take away from China what China has asked us to 
give up, and, therefore, what right have we to be her judges? I submit, 
therefore, that the solution of the whole problem would have been more real 
had the matter been submitted to a judicial body, that would have consid- 
ered all these various phases. So, therefore, the machinery for peace in the 
Far East has broken down, it seems to me, because of a technical mistake on 
the part of the League of Nations. 

The Presiwent. I am afraid we shall have to stop. It is half past 
4 o’clock, the time of adjournment. We have promised the hotel authorities 
that we will adjourn this meeting at 4:30 o’clock in order that they may pre- 
pare the room for our banquet this evening. Therefore, I am obliged to 
declare this session closed, with the expression of satisfaction that we have 
heard discussed the various phases of the subjects frankly stated by members 
who have formed their views after study and reflection. 

May I add a word in closing as to the purpose of this Society. It is an 
open forum in which members discuss the questions on the program accord- 
ing to their desires. We do not adopt resolutions. The value of the proceed- 
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ings depends not upon majority votes, but upon the reasons by which the 
views are supported. May the strength of the reasons be as marked in the 
future as it has in the last three days. 

Ladies and gentlemen, I have the honor to close the session with an 
expression of appreciation on the part, I am sure, of the Society, and in the 
belief, which I assert, that progress, however slight it may be, has begun this 
year toward an international law which will have spiritual implications as 
well as moral force as its basis. 

(Thereupon, the Twenty-Seventh Annual Meeting, at 4:30 p. m. ad- 
journed, to be followed by a banquet, at 7:30 o’clock p. m.) 








ANNUAL BANQUET 


Saturday, April 29, 1933, 8 o’clock p. m. 


The Twenty-Seventh Annual Dinner was presided over by Dr. JAmMzs 
Brown Scott, President of the Society, as Toastmaster, who presented 
Rev. Dr. James H. Taylor, of the Central Presbyterian Church, Washington, 
D. C. 

Dr. Taytor. God, our Father, we pray thy blessings to rest upon 
these whom by spirit and preference are endeavoring to promote justice and 
peace among the nations. Grant, we pray Thee, that the great principles of 
law and peace may more and more be observed among our international 
relationships. Grant that success may attend these efforts and that thy 
richest benedictions abide upon this association. We ask this through Jesus 
Christ Our Lord. Amen! 
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AFTER DINNER 
A toast to the President of the United States was drunk at the sugges- 


tion of the Toastmaster. 
The TOASTMASTER. 


Mr. Secretary of State: it is my very great pleasure 


and privilege to be permitted to welcome you on behalf of the American Soci- 
ety of International Law to the Twenty-Seventh Annual Dinner. 
The purpose of the American Society of International Law is to foster 


the study of international law and to promote international relations upon 
the basis of law and of justice. We believe that the address delivered by the 
President of the United States on assuming the office of the presidency was 
calculated to carry into effect the aims and purposes for which our Society 
was organized. In the field of world policy, President Roosevelt said: ‘I 
would dedicate this nation to the policy of the good neighbor—the neighbor 
who resolutely respects himself and, because he does so, respects the rights of 
others—the neighbor who respects his obligations and respects the sanctity 
of his agreements in and with a world of neighbors.”’ 

Ladies and gentlemen, I am happy to inform you that the present 
Secretary, the first Secretary of State from the South since the Civil War, 
will address you this evening, and I hope that our government may revert, 
in the language of the Constitution of Massachusetts, to general principles, 
and that the Secretary of State, if he be in need of precedents, will revert to 
three early and great Secretaries of State from the Southern States: Thomas 
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Jefferson, of Virginia, our first Secretary of State, James Madison, of Vir- 
ginia, and Secretary of State James Monroe, also of Virginia. 

But, ladies and gentlemen, however this may be, I beg to assure you 
that the Ship of State as at present manned is tried and true for it has a 
steady Hull. 


ADDRESS BY THE HONORABLE CORDELL HULL 
Secretary of State 


Mr. President, ladies and gentlemen of The American Society of Inter- 
national Law: I have just been informed that I have been elected by this 
distinguished Society as an Honorary Vice President. I do not know what 
rights, duties, powers, or privileges attach to the office, but what I am now 
experiencing very forcefully reminds me that the immunities are not very 
far-reaching. 

At the time I promised Dr. Scott that I would be here tonight I had 
more in mind enjoying the fellowship of members of this learned Society, 
whose interests are so closely identified with my own, than any intention to 
state or restate canons of international law. I am, however, glad to receive 
the very encouraging information that has come to me this evening that 
many of the involved and troublesome problems on the international horizon 
have not only been ably and scientifically discussed by this organization, but 
that actual solutions have been found for problems that have perplexed 
international jurists and statesmen from the time of Grotius to the present 
time. 

It is an amazing commentary on the human race that international law 
was virtually unknown during the first three thousand years of history, that 
it was only at the end of the Thirty Years’ War, with its indescribable 
brutalities and savagery, that the great Dutch jurist really founded this sys- 
tem of law, and that persistent effort through succeeding centuries was 
necessary to extend it to the preservation of peace as well as the regulation of 
warfare. 

This phase, however, is not so surprising when we recall that the term 
“human rights” was scarcely conceived until within the past eight hundred 
years, and that the common lot of 90% to 95% of the human race, until 
within the past two hundred years, was that of slavery, serfdom, or enforced 
war service, mainly to gratify the ambition of rulers. 

I feel that you and your associates everywhere who are engaged in the 
development of international law have reason to take great pride in the fact 
that while late in its origin and adoption, this system has grown more 
rapidly than any other branch of the law. 

Relations between nations, no less than relations between individuals 
and their communities, are dependent upon mutual respect for and confi- 
dence in each other, and these in turn are dependent upon frankness and 
honesty of purpose. There is, therefore, for the nations in their relations 
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with each other, a code of ethics, without the observance of which interna- 
tional confidence is warped and weakened. International law and modern 
rules of diplomacy are based on essential ideas of that conduct which will 
best serve the interests of the community of nations. There could not be 
omitted from any enumeration of basic tenets of international conduct the 
equality of states, and the insistence that foreign governments shall respect 
the equal position of each other and their rights under international law. 
The great immediate objective, however, should be progress in the enforce- 
ment and observance of international law and usage, the high purpose of 
which is to regulate the behavior of people in their relations with one another 
in the common interest. 

The present utterly chaotic and dislocated conditions—political, eco- 
nomic and moral—in every part of the world, present a terrifying crisis. 
International treaty obligations are flouted, the sanctity of contracts is 
complacently ignored, while force and violence are either indulged in or 
threatened in different parts of the world; the international exchange and 
monetary situation loudly call for stabilization; the commodity prices in 
world markets are in a state of collapse; international finance and trade are 
almost dried up. The internal affairs of each nation are in a still worse 
plight, with vast unemployment, dammed up surpluses, price dislocations, 
depreciated currencies, and extreme agricultural distress. 

Hundreds of millions of suffering and desperate people in the various 
countries are not in a state of mind to function at all normally or to manifest 
serious concern about other problems and conditions, no matter how im- 
portant, until and unless they first secure relief from their economic ills. 
They are hopelessly engrossed with these frightful and unbearable conditions. 
Another phase of this psychology, significant as it is dangerous, is the possi- 
bility of social disturbances and uprisings easily leading to widespread dis- 
orders. It is also true that most modern military conflicts and other serious 
international controversies are rooted in economic conditions, and that 
economic rivalries are in most modern instances the prelude to the actual 
wars that have occurred. The restoration of fair, friendly and normal trade 
relations among nations at present would not only avoid serious economic, 
military and political differences between countries in the future, but would 
go far toward composing those now existing. 

All important countries since the war have pursued the same policy of 
economic isolation or aloofness, and all alike plunged into the world panic. 
Each nation has struggled during the past three and a half years, by boot- 
strap methods, to extricate itself from the unprecedented panic conditions, 
but thus far without satisfactory results. It follows beyond question that 
suitable business recovery must be preceded by the restoration of interna- 
tional finance and commerce, the alternative to which is a continuance of the 
unsound economic policies under the operation of which the entire world 
since 1929 has been in the throes of an unspeakable depression. 
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The awful plight of all countries, offers proof conclusive of the break- 
down of leadership and the bankruptcy of statesmanship in every part of the 
world. Governments have been more responsible for the present world 
economic dislocations than for any similar conditions in the past. In my 
judgment, the destiny of history points to the United States for leadership in 
the existing grave crisis. Present-day statesmen in charge of governments 
of the various nations, in my opinion, must immediately realize that the 
people of each country alike are living in a new age, with new and trans- 
formed economic conditions, calling for more modernized policies, which are 
vital and basic to satisfactory business recovery, and see to it that such 
remedial action is taken. 

Many years of disastrous experience, resulting in colossal and incal- 
culable losses and injuries, utterly discredit the narrow and blind policy of 
extreme economic isolation. The present world state of economic war not 
only strikes at the very vitals of international commerce, but it may also 
gradually infect the whole fabric of international relations. In short, 
healthy international relations depend no less upon a properly regulated 
exchange of goods and commodities than upon courteously phrased diplo- 
matic exchanges. Let me add, too, that international commerce is the life- 
blood of civilization. 

It shall be my purpose, so long as I occupy my present position at the 
State Department, to show in my dealings with foreign nations that neigh- 
borly attitude and sympathetic understanding that we expect other nations 
shall adopt toward us. Lack of understanding is the parent of fear, no less 
in diplomatic relations than it was among the superstitious heathen tribes in 
remote ages. Important conversations are now taking place between lead- 
ing statesmen of Europe and our President. Men who seek to arrive at 
common accords are endeavoring to understand each other, and to start a 
course designed to promote, in a reciprocal manner, their common interests. 
It is a great satisfaction to one who is confronted with the tasks devolving 
upon the Department of State to realize how, in meeting the problems that 
are our daily portion, the interests of our government and our people seem so 
clearly to coincide with the interests of humanity. What the world is 
sparring for today, under the urge of economic pressure, is a fair oppor- 
tunity to which all are entitled under every known law. 

This society of international lawyers, students, and teachers of interna- 
tional relations, whose interest in the strengthening and development of 
international law is excelled by no other organization, has an important part 
in molding the intelligent thought of the American people. You are also in 
a position to play no small part in promoting in the other nations a greater 
feeling of confidence, respect, and good will toward our nation and our peo- 
ple. By such accomplishments will the shackles to international trade and 
commerce be loosed, the wheels of American industry set in motion, and the 
great burden of depression removed from our land. 
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In brief, no nation is sufficient unto itself. The normal life of a nation, 
no less than that of an individual, is one of association with others. If the 
nations must depend, one upon the other, in the normal development of their 
social, intellectual, financial, and political well-being, they of necessity must 
do so in accordance with certain standards of conduct which we may term 
international ethics. By this we mean honesty of purpose, frankness of 
expression, and a proper regard for the rights of others as members of the 
great family of nations. 

The Toastmaster. Thank you, Mr. Secretary Hull. Ladies and 
gentlemen, I am happy to inform you that the Honorable Sam D. McRey- 
nolds, a distinguished lawyer, an eminent judge, now Chairman of the Com- 
mittee on Foreign Affairs of the House of Representatives, will instruct us 
with that wisdom born of personal experience. 

Mr. McReynotps. Mr. President, ladies and gentlemen: I am glad to 
be here this evening, and especially so since my distinguished Tennessee 
friend, our esteemed Secretary of State, ison this program. I have had the 
privilege of knowing him for many years. I knew him years ago when we 
were both on the bench in the State of Tennessee. I have served many 
years with him in the House of Representatives, in the Congress of the 
United States. I know his high character, his great ability, and I know that 
the people of Tennessee have appreciated that so much that they saw fit to 
give him the highest honor within their power. But after he came here to 
serve in that capacity, the Chief Executive then saw fit to place him as the 
Secretary of State. In doing so the people of Tennessee felt honored that 
the President of the United States should honor one of our worthy sons, and I 
want to say that during these trying times, this economic condition that 
faces us throughout the world, that no man in this country that I know of is 
better equipped to fill that job than the man we call in Tennessee,—Judge 
Cordell Hull. I predict that he will be of great service, not only to this 
country, but throughout the world, and that office, sir, will be administered 


with much credit not only to himself but to the great country that he 
represents. 


INTERNATIONAL COOPERATION UNDER OUR CONSTITUTION 


By Honorable Sam D. McRryYNno.ps 
Chairman, Committee on Foreign Affairs, House of Representatives 


It is a happy augury that the American Society of International Law 
should have been meeting in Washington during the course of this week. 
The work of this Society has always been important to the current work of 
the Government of the United States. Never before, however, have you 
met here under conditions in which the subject of your interest was so in- 
timately and vitally associated with the problems which are uppermost in 
the activities of our government. During the course of the present week our 
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President has been conducting a series of international conversations with 
the visiting heads of various other governments, and I feel sure that the 
purpose and direction of those conversations, fraught with such significance 
for the people of our country, must have been very much in the minds of the 
members of this Society. 

One does not need to be an expert on the economic problems of the day 
to know that these problems cannot be met by any government in the world 
acting alone. Whether we like it or not, the interests of the American peo- 
ple are today bound up with the interests of peoples in other parts of the 
world. Our problems and their problems are, to a great extent, common 
problems, and if it was not already clear to us I think it must now be evident 
from the very acuteness of our situation that action must be taken by our 
government, in codperation with other governments, to meet these problems. 
That is the significance of the conversations which have been held here dur- 
ing the past week. The President has been preparing the ground for the 
success of the International Economic Conference which is to meet in Lon- 
don, and upon the issue of his conversations depends also the result of the 
Disarmament Conference which is now in session in Geneva. 

Whatever be the particular problem of the moment in which one is most 
interested, little progress can be made until it is realized that we are living in 
an era when, as never before in history, codperation must be on a world-wide 
scale. At one end of the Capitol the problem of currency has engrossed 
attention during the past few days. No judgment of our currency problem 
can be formed which does not take account of the reactions in other coun- 
tries of any policy which we may formulate. At the other end of the Capitol 
we have been considering problems relating to our trade, and immediately 
we are faced with the necessity of inquiring into the international effect of 
measures which we would adopt and of measures which other peoples may 
also adopt. Whatever may have been our pre-occupations with reference to 
the past policies of the United States, whatever positions we may have taken 
with reference to problems which arose years ago, today we are compelled to 
adopt a policy of coéperating with other peoples and of organizing our own 
government with a view to making that codperation effective. This, I take 
it, was what the President had in mind in his inaugural address last month 
when he dedicated ‘‘this nation to the policy of the good neighbor.”’ Neigh- 
borliness may not always be based on a desire to play the réle of the good 
Samaritan, but I think it must always be based upon a desire to meet com- 
mon problems with a common policy. Codéperation is the essence of good 
neighborliness, and the President has already shown that his adoption of this 
policy is to rest, not merely on words, but also on action directed to the 
common good. 

I feel that it is a fortunate thing for the people of the United States that 
we have a Constitution which does not prevent our playing the réle of a good 
neighbor, as I have explained it, in times such as these through which we are 
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passing. It is true that we have the oldest Constitution existing in the world 
today. Very soon, a century and a half will have passed since that Consti- 
tution took its form, and yet, through all the strains of this century and a 
half, we have been able to find within its framework the possibility of our 
acting to advance our national interest. The thought I have has been so 
admirably put by the President, that I must again quote from his inaugural 
address: “‘Our Constitution,” he said, “is so simple and practical that it is 
possible always to meet extraordinary needs by changes in emphasis and 
arrangement without loss of essential form.” It is the application of this 
principle, which the President has enunciated, to some of our present prob- 
lems, which I should like to emphasize this evening. 

Under our Constitution the coéperation of our government with other 
governments of the world may take one of several different forms. First of 
all there are the formal treaties concluded by our government in such large 
number. I believe this Society has often discussed the treaty-making power 
of our government, and I shall not deal with it tonight. In the second 
place, there are the less formal executive agreements, which have been made 
by the President throughout our history and which play today an important 
role in international law. I believe this Society has also discussed from 
time to time the constitutional basis of executive agreements, and I shall not 
deal with that subject tonight. In the third place, the codperation of our 
government with other governments may be based upon a statutory author- 
ity, without going so far as to result in a formal treaty or in an informal 
executive agreement. It is this form of coédperation to which I would ad- 
dress myself, and I do so because of some recent experience which has 
directed my attention to it in connection with our present-day problems. 

For some weeks past, the Committee on Foreign Affairs of the House of 
Representatives has had under consideration a resolution concerning the 
exportation of arms or munitions of war. It is not my purpose this evening 
to deal with the merits of that resolution. It had the support of the late 
administration, and it has the support of the present administration; it re- 
ceived the support of my committee, and it was voted overwhelmingly in the 
House of Representatives a few days ago. In my judgment this resolution 
is an essential piece of legislation if our government is to play its proper réle 
in international affairs. But I do not want to deal with its merits. I invite 
your attention to the topic only as an example of the many fields which call 
for a type of international coéperation. 

The resolution which was passed by the House of Representatives gave 
certain powers to the President to be exercised by him after he had secured 
the coédperation of such other governments as he deemed to be necessary. 
Clearly, if any embargo is to be placed upon the shipment of arms to a par- 
ticular country, the United States must act in unison with other countries or 
else our action will be wholly ineffective. We could not penalize our own 
manufacturers to the advantage of their competitors in other lands. It was 
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a great astonishment to me, therefore, when several men, learned in interna- 
tional law and I believe members of this Society, questioned the constitu- 
tionality of the pending resolution on the ground that it would “enable the 
President to make international engagements of the most far-reaching kind 
at his will,’’ and would therefore be a delegation of treaty-making powers. 
Of course, as that argument was advanced, it did not take account of the 
actual wording of the resolution before the House; the resolution would not 
authorize the President to enter into international engagements, it would 
merely authorize him to act in codperation with other governments. The 
President might secure such coéperation by persuading other governments 
to act on a common policy with our own. Now I need not point out to this 
learned Society that if two governments act on a common policy, they do not 
necessarily engage to do so, nor do they engage to continue to do so. What 
the resolution proposes is not that the President should enter into engage- 
ments with other governments, but that he should enter into negotiations 
with them with a view to the adoption in particular circumstances of a com- 
mon policy. The resolution does not confer power on the President. He 
has power to negotiate already. It merely directs him to exercise his power 
of negotiation for the purpose of seeing that action taken by the United 
States is at the same time paralleled by action taken by other governments, 
if necessary. 

Aside from the misconstruction of the words used in the resolution, 
however, it was a matter of some astonishment to me that anyone should at 
this state of our national history attempt to question the constitutionality of 
legislation which would call for the President’s action in codperation with 
other governments. Throughout our national history, legislation has 
authorized the President to take action only after negotiations with other 
governments. Our legislation to this effect dates since the early days of the 
Republic, and it applies to a variety of subjects. Members of this Society 
will be very familiar with the Non-Intercourse Acts of our government more 
than a century ago, and I will mention particularly the Acts of 1809 and 
1810, which conditioned the suspension of trade provided for upon the Presi- 
dent’s proclamation of the attitude of other governments. Dealing 
with more recent examples, our tariff legislation has long proceeded on this 
principle. Under the Tariff Act of 1890, the President was empowered to 
suspend free entry of certain articles from other countries if he was satisfied 
that their governments imposed unequal and unreasonable duties on our 
products. In a celebrated case before the Supreme Court, the case of Field 
v. Clark in 1892, the constitutionality of this provision in the Tariff Act of 
1890 was attacked and it was contended that the provision delegated to the 
President “‘both legislative and treaty-making powers.” In that case the 
Supreme Court reviewed our legislation at great length, and it found 
numerous precedents to show “that in the judgment of the legislative branch 
of the government, it is often desirable, if not essential for the protection of 
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the interests of our people, to invest the President with large discretion in 
matters arising out of the execution of statutes relating to trade and com- 
merce with other nations.’”” The Supreme Court, therefore, held that the 
Tariff Act did not transfer legislative and treaty-making power to the Presi- 
dent, and more recent legislation, particularly in 1897, has followed the Act 
of 1890. 

The members of this Society will also be familiar with numerous other 
legislative provisions directing the President to take certain action as a 
result of the attitude of other governments. Such legislation deals with our 
reciprocal copyright relations, with relief from double income tax on shipping 
profits, with discriminating tonnage duties, and with a host of other topics. 

Now it was this long course of legislative history upon which the resolu- 
tion before the House of Representatives was framed, and I think members 
of this Society will understand why many of my colleagues were astonished 
that the views should have been presented by eminent international lawyers 
that the pending legislation was unconstitutional. 

I speak of this matter tonight, not because of my interest in the Arms 
Embargo Resolution, but because of my interest in the efficiency of the 
Government of the United States in dealing with the national emergency. I 
must repeat that in my judgment it is most fortunate that the Constitution 
does not frustrate our government in an era of international codperation. 
Being a lawyer myself, and having served for many years on the bench, 
I hope you will understand my saying that the problems of the present 
day are not to be solved by a narrow legalistic attitude toward the 
Constitution. The Constitution of the United States is above all an enabling 
instrument. It enables the President, with the advice and consent of the 
Senate, to make treaties; it enables the President with statutory authority to 
enter into executive agreements; it enables the President, within limitations 
set by legislation, to conduct the foreign policy of the United States in such a 
way that we do not occupy an isolated position in the world. I am pro- 
foundly grateful to the framers of our Constitution that they should have 
worked so successfully that today we have a constitutional system which can 
be adapted to meet the problems with which we are confronted. 

It is quite true, as an eminent journalist informed us in yesterday 
morning’s paper, that the Constitution forbids Congress to abdicate, but, as 
I read it, the Constitution also forbids the Government of the United States 
to abdicate in a great emergency, and it forbids Congress in a situation such 
as the present one to stultify the Government of the United States by mak- 
ing it impossible for us to occupy our proper position in the world. The 
President has given us the lead in his inaugural address. I hope his efforts 
will find the warmest sympathy here among the members of the American 
Society of International Law. I hope that his hands will be held up during 
these weeks when he is attempting to work out, with other governments, a 
common policy to meet the depression, and I look forward to the future with 
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confidence, because I feel that we are on the right road toward a coéperative 
solution of world problems. 

The Toastmaster. I thank you, Mr. Chairman McReynolds. Ladies 
and gentlemen, after an absence of many years, many more years than I 
would like to think I have been absent from my alma mater, I visited 
Harvard to find myself in a university lost, as it were, in a forest of 
colleges with which I was totally unfamiliar. Ladies and gentlemen, the 
architect of the new Harvard, Dr. A. Lawrence Lowell, will now honor us 
by an address. 


Appress oF Dr. A. LAWRENCE LOWELL 
President of Harvard University 


Ladies and gentlemen: Speaking after the Secretary of State, and the 
Chairman of the Committee on Foreign Affairs of the House of Representa- 
tives, I feel like a child riding on a fire engine or a hound baying at the moon. 
We talk, and they do things, and it is on them that rests the responsibility 
and with them lies the power. 

“Never again! Never again!’ was the sentiment in all generous minds 
during the World War and dominant at its close; but the war, as might have 
been foreseen, was followed by an era of materialism. It might have been 
foreseen because that is what has happened before. After the wars of 
Napoleon men turned to amassing wealth. After our own Civil War people 
became engrossed in their own affairs and suffered the rise of the Tweed 
Ring. The reason is not far to seek. Like every other great moral effort, 
war is followed by moral lassitude. People’s attention is turned to their 
own concerns and personal interests, and this is true of nations also. More- 
over, the troops of the Allied and Associated Powers, though coéperating in a 
common cause, had been national armies, fighting under their own flags for 
their own countries, and, as in all wars, the result was to strengthen the sense 
of national loyalty. 

When the period of industrial stimulation caused by the waste of the 
war was followed by the inevitable overproduction and depression, each 
country, feeling it acutely, tried to protect itself from misery by financial and 
commercial policies which took no account of the common weal and were, 
indirectly, often injurious to themselves in the general stifling of trade. In 
short, up to this time, the aftermath of the war has been, on the whole, a 
growth of nationalism—not, in general, of national antagonism and ill-will, 
but of exclusive attention to the pressing and more immediate interests of 
one’s country. We are like men in whale boats, after a great storm that 
shattered the ship has passed and left high seas in which they rise and fall, 
but cannot for the most part see beyond the crest of the nearest wave. 

The efforts to prevent war and preserve universal peace seem to me to 
have followed a similar course. First came the League of Nations, whereby 
the members agreed not only to abstain from war themselves but to restrain 
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one another by sanctions, not indeed so vigorous as some of us desired, but 
strong enough to have been effective if rigorously applied in a combination 
including all the great powers. Now what was the nature of these sanctions? 
They were mainly of an economic nature, and are contained in Article 16, 
which says: 

Should any member of the League resort to war in disregard of its 
covenants under Articles 12, 13 or 15, it shall ipso facto be deemed to 
have committed an act of war against all other members of the League, 
which hereby undertake immediately to subject it to the severance of all 
trade or financial relations, the prohibition of all intercourse between 
their nationals and the nationals of the covenant-breaking state, and the 
prevention of all financial, commercial or personal intercourse between 
the nationals of the covenant-breaking state and the nationals of any 
other state, whether a member of the League or not. 


Many of us regarded this provision at the time as automatic; though I 
remember the difficulty then, as well as since, in making people understand 
what automatic means, because they could perceive nothing between an 
obligation to obey the Council of the League, on one side, and, on the other, 
a purely discretionary liberty to act or not as each nation might please when 
the case arose. The true meaning of automatic is stated in the fourth 
article of the resolutions adopted by the Assembly of the League on October 
4, 1921, as follows: 

It is the duty of each member of the League to decide for itself 
whether a breach of the Covenant has been committed. The fulfilment 
of their duties under Article 16 is required from members of the League 
by the express terms of the Covenant, and they cannot neglect them 
without breach of their treaty obligations. 

There is nothing strange or contradictory about this position. The 
idea is inherent in all treaties for mutual protection and defense, that is, the 
obligation arises under the conditions prescribed, and not otherwise. Now, 
who is to decide whether those conditions have in a special case arisen? 
Under any such treaties, no one can decide except the nation that has bound 
itself to assist its associate; but that does not mean that if they have clearly 
arisen it is at liberty to carry out the engagement or not as it pleases. Such 
a doctrine would make a treaty wholly untrustworthy, a veritable scrap of 
paper. Failure to fulfil the obligation in a clear case would be a breach of 
faith and a stain on the national honor. 

Let me illustrate by the events of the World War. England had bound 
herself to guarantee Belgium. She decided that the conditions bringing her 
obligation into effect had arisen and she entered the war. Italy, on the other 
hand, decided that the war in which Germany was involved was not defen- 
sive in the sense of the Triple Alliance, and refused to take Germany’s part. 
This must always be so. The Treaty of Mutual Guarantee of 1926, com- 
monly known as the Treaty of Locarno, intended to make the obligation as 
firm and unequivocal as possible. Yet, even here, there is room for a dif- 
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ference of opinion whether the conditions calling for the guarantee have 
arisen, and this each signatory must decide for itself. One can conceive 
cases where the Council of the League is not unanimous, and hence its deci- 
sion not binding under that treaty, and where a difference of opinion might 
well arise whether the provisions about the demilitarized zone on the east 
bank of the Rhine had or had not been violated. Suppose, for example, 
Germany were to construct within the zone a seismographic station easily 
converted into an emplacement for a huge gun, or were to build through the 
zone, railroads more useful in war than in peace; and suppose that France 
considered these things military measures in the zone, it would be for Eng- 
land, a guarantor, to decide whether the facts constituted a breach of the 
Treaty of Locarno or not, and consequently whether she was under an obli- 
gation to support France or not. In all such cases a nation must decide 
whether the casus foederis has arisen; and yet the whole value of such treaties 
depends upon a confidence that the parties to them will decide according to 
good conscience and will not attempt, by any pretense, to evade their 
plighted faith. 

Now let us see what has happened to Article 16, and how it has come 
about that the obligations under it seem now to be regarded as in practice as 
voluntary. The resolution of the Assembly of the League on February 24, 
1933, after describing the course of events in Manchuria, declared that they 
were not measures of self-defense on the part of Japan; that the State of 
Manchukuo was not the result of a spontaneous and genuine movement of 
its people for independence; ‘that, without any declaration of war, a large 
part of Chinese territory has been forcibly seized and occupied by Japanese 
troops and that, in consequence of this operation, it has been separated from 
and declared independent of the rest of China.” It goes on to point out that 
under the Covenant the members of the League undertake to respect the 
territorial integrity and existing political independence of all the members, 
and implies that Japan violated Article 12 by not submitting the matters in 
dispute to arbitration, judicial settlement or inquiry by the Council. Never- 
theless, the resolution does not advocate the use of any sanctions, but a com- 
promise whereby Japan should give up a part, but not the whole, of what she 
has obtained by force; nor do any of the members appear to feel under any 
obligation to act under Article 16. Mind you, I am not suggesting any 
criticism, but merely pointing out how, so far as sanctions are concerned, the 
Covenant has been interpreted very differently from what its framers 
intended. 

There are several reasons for this. One of them, of course, is the general 
depression and the serious international questions looming in Europe itself. 
A second lies in an uncertainty that has developed in the meaning of the 
provisions of the Covenant. The matter seemed much simpler when these 
were drafted than it has proved to be. What is an aggression, and who is the 
aggressor, appeared to be obvious facts, and the duty of every member to 
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follow clearly, so that they would all act in accord and automatically. But 
none of these things are so self-evident as was supposed. More and more the 
need of a central direction has been perceived to clarify uncertainties and 
indicate common action. More and more, therefore, stress has been laid 
upon the advice to be given by the Council of the League in such cases. Yet 
it is only advice, and probably no nation would consent to make following it 
obligatory. 

Quite apart from the question, very perplexing in many cases, of who is 
the aggressor, there is another—what is war? The earlier drafts of the 
Covenant forbade “resort to armed force’”’; but for some reason not yet 
explained, the word “war” was substituted. Probably they were regarded 
as synonymous; but the change opened a gap in the document. The ques- 
tion arose whether, without violating its provisions, reprisals, or any use of 
force less than war, might be employed; and some authorities have gone so 
far as to insist that the word covers only “legal war,” formally declared. 
This question came before the Council in 1923 about the bombardment and 
occupation of Corfu by the Italians, and in 1925 about the crossing of the 
Bulgarian frontier by Greek troops as an act of reprisal. In the former case 
the Committee of Jurists expressed no very definite opinion, but evidently 
considered that such actions might not always be a violation of the Covenant. 
In 1925 Greece was made to withdraw her troops inside her own frontier.! 

Now such an interpretation, that the prohibition of war does not forbid 
any use of force less than war, permits a nation to evade the restraints both of 
the Covenant and of the Pact of Paris, for the Pact condemns only ‘‘ recourse 
to war’ and declares that the solution of conflicts ‘‘shall never be sought 
except by pacific means.” Does this, or does this not, forbid a pacific 
blockade, or other measures less than war? 

No doubt the nation injured may declare that it is war, but to do so may 
involve great damage to itself and place it in an ambiguous position, making 
it possible to argue that it has been itself the first to go to war. Take, for 
example, the position of Japan and China since September 18, 1931. Japan 
did not want to call her use of force war because to do so would have been to 
admit that it was a violation of the Covenant and the Pact of Paris. China, 
on the other hand, could not treat it as war without opening all her sea ports 
and navigable rivers to attack by the Japanese fleet. Therefore, both coun- 
tries have kept their diplomats at the capital of the other while what is 
virtually war has been actively waged in Manchuria. Japan has, from the 
beginning, claimed that she was acting in self-defense, and that the Council 
of the League, by accepting on September 30, 1931, her engagement to 
withdraw her troops within the railway zone as soon as the safety of her 
nationals was secured, virtually accepted her plea. 

The practical effect of such a doctrine is to allow the strong nations to 
oppress the weak ones, for the actions of the former can easily be made to 


1The most recent book on this subject is Force in Peace by Albert E. Hindmarsh. 
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take the form of force less than war, while the small nations cannot face the 
horror of declaring that it isin fact war. It is not by accident that the small 
countries represented on the Council of the League have been the ones most 
anxious to see Japan restrained. In the League, all nations are supposed to 
have equal rights and power, but it is impossible, by any organization, to 
make things equal that are not soinfact. The large states are not unwilling, 
under the provisions of the Covenant, to deter by threats the smaller ones 
from resort to force because this involves little peril or expense to themselves; 
and they are even willing to participate in coercing a friendly little state, 
more or less under their protection, because they know that if it gets into 
actual war with a neighbor the great nation itself may become involved. 

Furthermore, there are serious practical difficulties in the use of the 
sanctions of the Covenant, even if there were a desire to put them into 
effect. Primarily they consist of non-intercourse with the offending state 
and the prevention of her intercourse with other countries. There might, 
of course, be no great difficulty or risk for any nation in simply refusing to 
trade with her, but no country can be expected to do that so long as other 
countries, within or outside the League, do not follow suit; nor would the 
result be attained. It is one of those things that must be substantially 
universal to be effective. In the case of the Corfu incident, for example, 
could anyone imagine a refusal by France to trade with Italy while other 
nations continued to do so? Nor can it be supposed that such a refusal by 
France alone would have caused Italy to withdraw from Corfu. 

Even more difficult would be the attempt to prevent intercourse be- 
tween the offending state and all other nations. Obviously trade over 
land frontiers without the consent of the adjoining state could be compelled 
only by war, and therefore attention has centered on blockade by sea. 
Some tears and much ink have been shed over the possibility of a pacific 
blockade under Article 16. Could it be in fact a pacific blockade, and if so, 
could the vessels of other states not members of the League be forcibly kept 
away? Probably not, under the accepted principles of international law; and 
if not, the blockade would be deprived of much of its efficacy. Of course, 
they may be kept away by declaring war on the delinquent, but this is just 
what the members of the League do not want, for it would be a case of mak- 
ing, not preventing, war. The great powers of the League, on whom the 
duty of a pacific blockade would fall, and especially England, have long felt 
that such a procedure would be virtually impossible unless the United States 
were to agree beforehand that she would not insist on a right to disregard it. 
The withdrawal of Japan from the League makes this condition much worse, 
for it means that the blockade would have to be undertaken by England, 
with the other two out of the three leading naval powers of the world not in 
the League, and in any particular case possibly not in sympathy with its 
object. In fact, at the present time the four great powers in the League are 
all European. No doubt they can and will use sanctions to prevent wars 
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among the smaller states of Europe. Whether they can do more than that, 
whether wars in which one or more of those four great powers is engaged 
can or will be prevented, is at least doubtful; and whether now wars 
will be restrained beyond the neighborhood of Europe is equally uncertain. 
To prevent wars between smaller European states is by no means without 
value. It has the effect of smothering a spark that falls among leaves near a 
barrel of powder; but it is not all that had been hoped. 

Finally, the present inability to use sanctions in the way that was in- 
tended is due to the presence of two conflicting motives, that of preventing 
war and that of avoiding the risk necessary for the purpose. One sees these 
conflicting emotions at every turn, assuming at times different forms. We 
say ‘Let the world disarm,” and France says “By all means, if we have 
security against attack,” to which we reply that it is absurd to ask us to run 
any risk ourselves for the security of France; and so we get into the vicious 
problem of the fox, the goose and the bag of corn. We attempt to solve it by 
telling the fox and the goose that their appetites should be restrained, and 
the goose that it is very foolish to be afraid of the fox which has become 
quite harmless. The fact is, we are trying to remove the scourge of war and 
at the same time to avoid the risk of obligations necessary to attain that 
result. It is a case of trying to get insurance without paying the premium. 
It may well be that the insurance is by no means certain and is not worth the 
premium. That is by no means impossible. It may be that to prevent 
war requires a more centralized and denationalized form of society than we 
are yet ready for; but I doubt if it is ever wise, like the people in Water 
Babies, to shut our eyes and walk backwards, crying “‘ Don’t tell us.”’ 

War will not be prevented by the pious aspirations alone of good people. 
It is a terrible, and may be in the present stage of the world, an inevitable, 
evil; but if it is to be avoided, the measures used must be forcible, unanimous 
and effective enough to discard it. Moreover, the way to reduce wars is to 
prevent them before they begin, not to try to rectify afterwards the harm 
that has been done. The engine must throw its stream upon the fire before 
it has become so hot that the water has no effect. So the people of any na- 
tion must be deterred from fighting before feeling has risen so high that even 
the fear of a well-nigh hopeless struggle will not overcome their patriotic 
pride. 

How about this country? Most of our people have even more strongly 
than the rest of mankind an aversion to pledging themselves to use force or 
economic pressure to prevent war. But in the present state of feeling the 
members of the League of Nations would probably be glad to receive us into 
the Assembly and the Council without our assuming any obligations except 
such as we have already undertaken by the Pact of Paris, that is, not to go to 
war ourselves save in self-defense. We are all aware that our people have 
been taught that the League is, for us at least, like the plague, a dangerous 
thing with which all open contact should be avoided; or, if consultation is 
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necessary, our representative must wear an invisible cloak and a gas-mask, 
speaking not of the whole situation but only as it affects the Pact of Paris. 
He must act like a poor relation who does not talk freely in presence of the 
rest. Surely it is time we got over such superstitions. If we assume no 
obligations to act as we do not want, we can take our place in any interna- 
tional gathering with dignity and advantage to ourselves and the world. 

Now what is the advantage to ourselves? Much in many ways. We 
must be heard, and with a seat on the Council no action in which we are not a 
party to the dispute can be taken without our consent. This may be of 
great importance to us, for it is a very different thing to exert an influence in 
the initial stages of a matter and to attempt to oppose or modify it after- 
wards. A resolution made by a number of nations may have a virtually 
conclusive effect even upon another that takes no part in it and does not 
agree to it. Let me give an example. The Declaration of Paris in 1856 
forbade the use of privateers in war among all the signatories. We refused 
to adhere on the ground that it did not go far enough in protecting private 
property at sea. Yet so strong was the public sentiment created by the 
declaration that when we went to war with Spain we announced that we 
should not use privateers, and no nation would now venture to do so whether 
a signatory of the declaration or not. That question was not, indeed, a very 
important one because nearly the same results can be attained by issuing 
commissions instead of letters of marque; but the episode illustrates the way 
a decision taken without a nation’s participation may have an almost binding 
effect upon its conduct. World politics are becoming constantly more 
intricate and interlaced. Each nation finds its own course more involved in 
that of others, and it may be worth our serious consideration whether, with- 
out assuming entangling obligations for which we are not prepared, it would 
not be wise to take part openly and fully in any deliberations of representa- 
tives from many parts of the world. 

The Toastmaster. I beg to say that the previous addresses to which 
you have listened have been broadcast on the air, through the courtesy of the 
National Broadcasting Company. 

May I, before introducing the next speaker, express, as a graduate of the 
college of the university of which Dr. Lowell is president—my regret that I 
cannot go to college again. It is so different. 

Dr. LowEtu. Neither can I. 

The ToastmMasTeR. You have gone to it during all these years. 

Dr. LowE.tu. But not as a student. 

The Toastmaster. Much more than that, as a master builder. I 
envy the youngsters attending this university which I was not privileged to 
enter, and I am sorry there are no little Scotts to attend that seat of learning 
in the future. 

Dr. Lowetu. I thank you, ladies and gentlemen. 

The Toastmaster. The second speaker of the evening, ladies and 
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gentlemen, was to have been Senator Key Pittman, Chairman of the Senate 
Committee on Foreign Relations. We had planned a symposium of the 
treaty-making powers, the Secretary of State, who proposes, the Chairman 
of the Senate Committee on Foreign Relations, which approves what has 
been proposed, but we were distressed to learn this afternoon that Senator 
Pittman was obliged to betake himself to New York. You have had the 
pleasure of hearing the Chairman of the House Committee on Foreign 
Affairs, which, if not a coérdinate body of the treaty-making power, never- 
theless holds the purse strings, so that if the House be not satisfied with the 
terms of a treaty, the money to execute the agreement is not forthcoming. 
We had thought that we would learn tonight from the Secretary of State and 
the two chairmen the way the affairs of the nation should be conducted, and 
we have real concern, however, that the Chairman of the Foreign Relations 
Committee of the Senate could not be with us. 

Senator Thomas of Utah, a newcomer to the upper branch of the na- 
tional legislature, is with us, and while he will not replace the Chairman of 
the Foreign Relations Committee of the Senate, I hope he will speak in behalf 
of the Foreign Relations Committee, of which he is a member. Senator 
Thomas makes a very special appeal to us. He is one of our very oldest 
members, for he was cradled in the Society of International Law, and he has 
been for many years past not only a member, but regular in his attendance, 
and on various occasions he has attended the meetings of the Conference of 
Teachers of International Law and Related Subjects. He isa member of the 
Executive Council of the American Society of International Law and more 
than that, a member of the Executive Committee. I think, therefore, I 
have made good the claim that he is really one of our own, and that you may 
see what one of our own really looks like, when he lives at a distance from the 
capital of our country and grows up with the growing far west, I have the 
pleasure of introducing to you Senator Thomas of Utah. 


AppREss OF HONORABLE ELBERT D. THomas 
United States Senator from the State of Utah 


Dr. Scott and ladies and gentlemen: I am in no sense worthy of a place 
on this program tonight, and in about two and a half minutes I shall prove to 
you that I am ill-prepared for such a place. I am glad that Dr. Scott did 
not introduce me as an outright substitute. I have been a substitute so 
many times in my life that I am frightened whenever anyone suggests it, for 
I have even gone through the experience of having a chairman announce: “I 
am sorry to have to present to you tonight as the speaker, Elbert Thomas.” 

The Toastmaster. We are happy to hear you. 

Senator THomas. As a substitute, I must confess to you that I was 
never the first thought of anyone. Both my mother and my father thought 
in terms of a girl, and then when I got down to the time of marriage I am 
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sure I was not the first thought of my wife, but I am happy to report to you 
that I was accepted as her last thought, and trust that I may remain that,— 
but I suppose I had better not dwell on that subject. 

I am going to talk to you from a text for a moment or two. In your 
readings from Oppenheim’s International Law you will remember that he 
sets out several morals of history which he accepts as canons in the develop- 
ment of international law. In his fifth moral hesays something like this, that 
“‘A progress in the development of international law wants time to ripen.”’ 

It is that thought which I would leave with you tonight. The question 
as to how things are going to ripen is extremely important to us who are 
dealing with international law concepts. Shall the law develop in the spirit 
of its letter? that is, in a spirit of litigation, of contest? or shall it develop or 
be developed in a spirit of growth, recognizing its constant evolution? It is, 
of course, the latter spirit that we all hope to see recognized, and for its 
ultimate consummation we may wait. In the accomplishment of a real 
genuine growth of that sort may I not add something to what has been said 
tonight about neighborliness. The countries of the world are now, from 
force of circumstances, whether we wish it or not, neighborly both in time 
and space. Shall we not accept neighborliness of spirit also? We are 
neighbors in fact; can we not be neighbors in attitude? I like this concept 
of neighborliness, and we, I am sure, want to follow President Roosevelt’s 
lead and be good neighbors. This may be accomplished in reality if we 
recognize the advantages of true neighborliness. To recognize the existence 
of a neighbor is one thing; to fight or persecute a neighbor is still another 
thing; to forbear with him is a thing quite different; and to tolerate him is 
still something else; but to appreciate him means real neighborliness and is a 
very, very much greater thing. 

If I could hope to become prophetic I would pray for the time when, as a 
result of the nationalistic spirit that has grown up in the world, we may, 
through generation after generation of international law, develop an attitude 
and a spirit which may be called the spirit of appreciation, because much of 
progress depends upon this fundamental attitude. It is the way that we are 
going which counts quite as much as the place at which we arrive; and surely, 
in all of these nations of the world, we must be able to find somewhere among 
every people, an honest striving and an earnest determination to attain that 
thing for which we ourselves are striving. 

I am sure, Mr. President, that no one has a more genuine feeling for you 
and for our aim than that which I may designate tonight as a spirit of true 
neighborliness through appreciation of our neighbors. I may illustrate this 
point by quoting to you a Japanese poem: “‘There are many trails which 
lead to the top of the mountain, but when once the summit is gained the 
same moon is seen.’”’ Are there not in other nations and in other countries 
those who are climbing up their various trails, attempting to attain the 
heights of true appreciation who will meet with us at the top and enjoy with 
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us the attainment of a view of our accomplishment. Surely, we will find 
when we gain the summit of this mountain of international law that many 
others traveling different trails will view the same moon of our desire. 

The Toastmaster. Ladies and gentlemen, you can see what may hap- 
pen to a far westerner if he joins early the American Society of International 
Law: he speaks with an unclouded dignity and grace and adorns his after- 
dinner remarks with such names as Oppenheim and his ten resolutions, 
laying before us, fortunately, one instead of the Ten Commandments. 

I think, however, while your commendation is a refutation of his 
modesty, I nevertheless feel that he has been in a way unfair to the presiding 
officer of the evening. He seemed to intimate that he was ‘The Forgotten 
Man,” discovered on the mere occasion of the absence of the regular speaker 
on the program. Ladies and gentlemen, this is not so. I had prepared 
what I hoped would be the surprise of the evening, if not that of your lives. 
That is, after the regular program had been exhausted, that he should be 
called upon inadvertently as the child wonder of the American Society of 
International Law, an illustration of what may be made of a Utah man if he 
be caught young and if he limit himself to one spouse, even though he is not 
accompanied by her on this occasion. 

However this may be, the present has been a very fortunate occasion for 
us. The Secretary of State has honored us with his presence. The Chair- 
man of the Foreign Affairs Committee of the House has been with us. It 
really seems as if we are starting anew on this twenty-seventh round of the 
ladder. We have not as yet reached the top of the mountain. My figure is 
somewhat mixed, because I imagine we do not reach the top of any mountain 
unless in miniature by means of a ladder; but we have, at least, found the 
trail, and that is to consider, as the Secretary of State has said, that our duty 
is a very serious one. It is as a private association that we are interested in 
international law, our duty being to devote ourselves to it so assiduously 
and so continuously, that, without the power to force our resolutions upon 
anyone in this good country of ours, we shall carry out our purpose, through 
a society which never has passed a resolution, but is dependent solely upon 
the strength of its reasoning, but which we nevertheless hope may, in an 
unofficial—we hope in a non-prejudicial—way, contribute somewhat to the 
betterment of international relations. 

Ladies and gentlemen, I hope that this our purpose may be realized in a 
second series of twenty-seven annual meetings, and that we may have the 
pleasure of greeting again next year most of those who have honored us with 
their presence tonight. 

I have now the somewhat sad pleasure, but the imperious duty, to 
declare the Twenty-Seventh Annual Meeting of the American Society of 
International Law closed here and now upon the conclusion of this banquet. 

I thank you. 

(Thereupon, at 10.30 o’clock p. m., final adjournment was taken, Satur- 
day, April 29, 1933.) 











MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 27, 1933 


The Executive Council of the American Society of International Law 
met on Thursday, April 27, 1933, at 3.00 o’clock p. m. in the office of the 
Society at No. 700 Jackson Place, N. W., Washington, D. C. 

The PresipEnt of the Society, Dr. Jamzs Brown Scort, presided. 

The Secretary called the roll and the following members were present: 


CHANDLER P. ANDERSON WituraM J. Price 

Hottis R. Battery Jackson H. Ratston 

Puitip MARSHALL BROWN BessiE C. RANDOLPH 

CHARLES HENRY BUTLER JESSE S. REEVES 

KENNETH W. CoLEGROVE James Brown Scort, President 
Wituiam C. DENNIS InvIN STEWART 

Epwin D. Dickinson Ewuery C. STOWELL 

Cuares G. Fenwick E.Bert D. THomas 

Gerorce A. Fincu, Secretary Grorce T. WEITZEL 

James W. GARNER JoHN B. WHITTON 

Mantey O. Hupson GEORGE GRAFTON WILSON 
Howarp T. KInGsBuRY Lester H. Wootsey, Treasurer 
Artuur K. Ku“n HERBERT F’. WRIGHT 

Denys P. Myers Quincy WRIGHT 


The Secretary read the notice of the meeting and submitted the 
minutes of April 28 and April 30, 1932, printed in the Proceedings for 1932, 
pages 257 and 265. The reading of the minutes was dispensed with and 
they were approved as printed. 

The Secretary submitted the following report on the status of the 
membership of the Society since the report rendered last year: 


Membership at date of last report, April 28, 1932: 


NN I 82S. ae tegieduier ts oonuier aw a Renee me 8 
So oi. cas ayia ating Sik Rea 0 Woe Cd 6 ON BS ee 30 
I ooo aire, ag; wri aa ace patna Abe EG Se PRR OER OT 1,137 
— 1,175 
New members since last report: 
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Losses of membership since last report: 


ale aa wl Sige ary din Binls we Ke ea OSES eee Re aa meen’ 96 
a aaa gre Cacti acti ia or plegiuatav aise’ 22 
MII arg ioe os orn. cee oercen pais ck Seiceine cain hee cece enon es 74 

—_—_—- 192 
NN Sa acs ng gdao Bias iGoygelipimislova oyenlbrawmie 1,064 
Net logs since last report... .. 0.2.2.0... cee cece cece eee ee eeee 111 


In submitting this report, the Secretary called attention to the loss of 
over one hundred members during each of the last two years, and pointed out 
that the usual number of new members had been obtained, but the gains in 
members were not sufficient to offset the resignations, deaths and members 
dropped for non-payment of dues. He suggested that greater efforts should 
be made to obtain new members in order to prevent a continuance of the 
annual net loss in membership. A number of expedients were proposed and 
discussed to obtain new members, including the suggestion that members of 
the Society who are teachers of international law be urged to obtain new 
members from among their qualified students, and that members in the 
practice of law suggest joining the Society to others in the profession. It 
was likewise proposed that the President of the Society address a personal 
letter of invitation to officers newly appointed to the Foreign Service of the 
United States. 

The Secretary then submitted the following report on subscriptions to 
the American Journal of International Law, showing a net increase of 41 
since the last report: 


Subscriptions reported April 28, 1932................. 0.02.2 c eee eeee 1,092 
New subscriptions since last report.................. 0000000 eeee 55 
Subscriptions cancelled since last report...................-.005- 14 

I oc ooo ne aac oe waa ea eioearen Weeete fa ce he tone 5.5, kG 41 

Total subscriptions April 27, 19383. ................ ccc ee cee eee 1,133 


The Secretary finally reported that he had obtained from the pub- 
lishers of the American Journal of International Law a reduction of approxi- 
mately fifteen per cent. in the cost of publishing the Journal during the 
current year. 

The following communications were presented by the SecRETARY, and 
the action indicated taken thereon: 


Letter of April 24, 1933, from Messrs. Baker, Voorhis & Co. of New 
York, former publishers of the Journal, offering to sell the remaining 
twelve complete sets of Volumes 1 to 10, in bound form, at the special 
price of $175.00 a set. Referred to the Executive Committee with 
power. 

Report dated April 13, 1933, from Professor William I. Hull upon 
his representation of the Society by appointment of the President at the 
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37th Annual Meeting of the American Academy of Political and Social 
Science held in Philadelphia, April 7-8, 1933. Directed to be acknowl- 
edged with thanks and filed. 


Letter of February 17, 1933, from the Roumanian Social Institute, 
Bucharest, in regard to the establishment of an office of international 
legal documentation and requesting suggestions. Referred to the Secre- 
tary for reply. 

The TREASURER submitted his report for the year ended December 31, 
1932, which, after due consideration, was approved and ordered to be filed. 

The report of the auditors, Messrs. Price, Waterhouse & Co., was also 
submitted by the TrEasurER, showing that the books, accounts and securi- 
ties of the Society were in good and proper order. The auditors’ report was 
received, approved and ordered to be filed. 

The auditors suggested that consideration be given to bonding the posi- 
tions of Treasurer and Assistant to the Treasurer, and to requiring the signa- 
tures of two officers on the checks of the Society. Upon motion duly made 
and carried, the Council directed that the Treasurer continue to proceed in 
these matters as heretofore. 

The Eprror-1n-Curer of the American Journal of International Law 
submitted the four quarterly numbers of the Journal issued during the pre- 
ceding year as the best evidence of the activities of the Board of Editors. 
The Epiror-1n-Cuier stated that all of the members of the Board without 
exception have performed the duties incumbent upon them under the 
regulations of the Council. 

On behalf of the Committee on Selection of Honorary Members, Mr. 
STowELL, as Chairman, reported the name of Mr. W. J. N. van Eysinga of 
Holland, a Judge of the Permanent Court of International Justice, who 
presided over the two conferences of signatories to the Protocol of Signature 
of the Permanent Court of International Justice when they considered the 
question of accession of the United States, and who has been a member of a 
number of international conferences in Europe, especially those dealing with 
fluvial law. After considering several other possible names, the Executive 
Council, upon motion duly made and carried, authorized the Chairman of the 
Committee on Honorary Members to report the name of Mr. van Eysinga 
to the Society with the recommendation of the Council that he be elected to 
honorary membership. 

It was further moved and carried that hereafter the Committee on the 
Selection of Honorary Members shall make its recommendation in writing 
to the Council, giving a full statement of the qualifications of the person 
recommended, and that the members of the Council who desire to propose 
candidates for honorary membership should send their names with their 
recommendations to the Chairman of the Committee prior to the meeting 
of the Society at which their election is desired to be considered. 

For the Committee on the Increase of Membership, Mr. Ho tis R. 
BaILey, its Chairman, reported that a request had been sent to each member 
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of the Society to obtain one new member, but that the results had not been 
as good as the committee expected. Some twenty-nine members had been 
added to the rolls in this way. He suggested that the new committee on 
membership continue to make a personal appeal in the effort to obtain new 
members, as this method had proved very successful in increasing the mem- 
bership of the American Bar Association. 

Mr. Wootsry, Chairman of the Committee on Annual Meeting, sub- 
mitted the printed program of the 27th annual meeting as the substance of 
his report to the Executive Council. He pointed out that, while the topics 
on the program were general in nature, they had reference to current 
problems. 

Mr. But ier suggested that the resolutions of the Council limiting the 
length of addresses made before the Society at its annual meetings should be 
strictly enforced by the presiding officer. 

Mr. REEvEs, on behalf of the Committee on Codification of Interna- 
tional Law, stated that the work of codification was being carried on by the 
Harvard Research in International Law and that the results of this work so 
far accomplished had been published as supplements to the American Journal 
of International Law. He recommended that the Society’s Committee on 
Codification, whose members were also members of the Harvard Research in 
International Law, be continued as a means of maintaining the Society’s 
connection with the movement for codification. The report was received 
and approved. 

Mr. Dennis referred to the resolution on State Department publications 
adopted by the Executive Council on April 25, 1931, and called attention to 
the assistance which the Society had given in 1929 in obtaining an addition 
of $50,000 to the appropriation for the Department of State to inaugurate 
and carry on an enlarged program of publications which, he said, had become 
invaluable for the study and practice of international law. He then reported 
that the Fifth Conference of Teachers of International Law and Related 
Subjects, now in session in Washington, had proposed the appointment of a 
joint committee of the Conference and of the Society to call upon the ap- 
propriate officials of the Government and urge the continuance of this 
appropriation. 

He further reported that the Teachers’ Conference had selected the 
following members of the proposed joint committee: 


Purp C. Jessup, Chairman Tuomas H. Heaty 
EpwIin M. BorcHarp Mantey O. Hupson 
KENNETH W. CoLEGROVE Ro.uanp S. Morris 
Wriram C. DENNIs Ex.Bert D. THomas 
Grorce A. Fincu Quincy WRIGHT 


Mr. Dennis thereupon moved that the Society concur in this action and 
appoint its members of the joint committee. The motion was agreed to, and 
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the following members of the joint committee were appointed by the Coun- 
cil, with power in the President to add to its membership: 


CHANDLER P. ANDERSON WituiaM J. PRICE 
CHARLES HENRY BUTLER JACKSON H. RALSTON 
CHARLES CHENEY HypDE JAMES Brown Scotr 
Howarp T. KinasBury CHARLES WARREN 
Artuur K. KuHN Grorce T. WEITZEL 
Frep K. Nig_sen Lester H. Wootsry * 


Mr. Butter then called attention to the death on July 10, 1932, of Dr. 
Charles Noble Gregory, an honorary Vice President and member of the 
Executive Council of the Society. He offered the following minute for the 
records of the Council, which was unanimously adopted by a rising vote: 


The American Society of International Law records with deep sor- 
row and regret the death of Dr. Charles Noble Gregory, at Washington, 
D. C., July 10, 1932, in the eighty-first year of his age. 

Dr. Gregory was a member of the Association from its organization, 
and during the entire period was a member of the Council. At the time 
of his death he was an Honorary Vice-President and a member of the 
Executive Committee. He was a valued contributor to the Journal. 
He was deeply interested in the welfare of the Society, and gave un- 
sparingly of his time and energy in every way in which he could be of 
assistance. He will be greatly missed from the deliberations of the 
Council and of the Society. 

The Secretary is instructed to transmit a copy of this Minute to the 
members of his family with the expressions of sympathy of the members 
of the Society and its Officers. 


Mr. Herbert Wright referred to the need of another cumulative index of 
the American Journal of International Law, and the subject was referred to 
the Executive Committee with power. 

There being no further business, the Executive Council, at 5 o’clock 
p. m., adjourned to meet at the Willard Hotel on Saturday, April 29, 1933, at 
11.30 o’clock a. m. Gro. A. Fivcn, 
Approved: Secretary 

JAMES Brown Scott, 


President 


* On Friday, April 28 at 12 o’clock noon, the following members of the joint committee 
called upon Mr. Wilbur J. Carr, Assistant Secretary of State, and Mr. Hunter Miller, 
Historical Adviser to the Department: Messrs. Jessup, Chairman, Butler, Colegrove, 
Coudert, Dennis, Finch, Healy, Kingsbury, Kuhn, Ralston, Scott, Warren, Weitzel, Wright. 

The following members, at 4 o’clock on the same day, called upon Mr. Alvin Brown, 
Assistant to the Director of the Budget: Messrs. Jessup, Chairman, Borchard, Butler, 
Colegrove, Dennis, Finch, Kingsbury, Kuhn, McKenney, Scott, Weitzel, Woolsey. 

At both of these meetings, Chairman Jessup stated the purpose of the joint committee 
and urged that everything be done to continue the State Department appropriation for the 
several series of publications already started. Other members of the committee supported 
Mr. Jessup in his statement of the case, and the assistant to the Director of the Budget 
expressed his willingness to receive a written memorandum from the joint committee. 
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LIABILITIES 


Accounts payable: 
Printing and mailing October Journal and Supplement . . . 
1933 Membership dues paid in 1932 
1933 Subscription fees paid in 1932 
1933 Proceedings paid for in 1932 
Balance of Treaty Series, League of Nations fund 
Balance of allotment, Carnegie Endowment for Int. Peace $4,942.94 





Excess of assets over liabilities $6,777.80 
Respectfully submitted, 
Lester H. WooLsry 
Treasurer 











MINUTES OF THE EXECUTIVE COUNCIL 


Saturday, April 29, 1933 


Pursuant to adjournment at the last meeting, the Executive Council of 
the American Society of International Law met in the Willard Room of t 
Willard Hotel in Washington, D. C., on Saturday, April 29, 1933, at 11.2 
o’clock a. m. The meeting was called to order by the Presipent, D 
James Brown Scott. The Secretary, Mr. Grorcs A. Fincu, called tl 
roll and the following members were present: 


Houus R. Battery 
HERBERT W. BriaeGs 


Denys P. Myers 
Frep K. NIELSEN 








Puriitiep MarsHALL BROWN 
CHARLES HENRY BUTLER 
KENNETH W. COLEGROVE 


WiuraM J. Price 
Haroip 8. QuIGLEY 
JACKSON H. RALSTON 


Epwin D. Dickinson 
GrorceE A. FincH 
JAMES W. GARNER 
Mantey O. Hupson 
Wituram I. Hutu 
Howarp T. KInGsBurRY 
CHARLES E. MartTIN 


Bessie C. RANDOLPH 
JESSE S. REEVES 

JAMES Brown Scott 
IRvIN STEWART 

ELBERT D. THOMAS 
GeorGeE T. WEITZEL 
GEORGE GRAFTON WILSON 


FrEDERIc D. McKENNEY Lester H. Woo.tsry 
HERBERT WRIGHT 


The first order of business was the election of officers and committees. 

The following officers were nominated, their nominations were seconded, 
and there being no other nominations, the nominations were duly closed and 
the SrcrRETARY, upon motion duly made and seconded, cast a single ballot of 
the Society for each of the nominees: 


Chairman of the Executive Council: CHanLES HENRY BUTLER 
Secretary: GrorGe A. Fincu 
Treasurer: LESTER H. Woo.sEy 


The Presmpent declared Messrs. Butler, Finch and Woolsey duly 
elected to the respective offices. 

The following members were thereupon duly elected to the Executive 
Committee after nomination and the casting of a single ballot of the whole 
Council for each nominee, upon motion duly made and carried: 


CHARLES Henry Butier, Chairman, ex officio 
CHANDLER P. ANDERSON Wir I. Hut 
Georce A. Fincu, ex officio Freperic D. McKENNEY 
Mantey O. Hupson Haroip 8. QUIGLEY 
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ELBERT D. THomas GEORGE GRAFTON WILSON 
Grorce T. WEITZEL Lester H. Woo.sey, ex officio 
HERBERT WRIGHT 


Before proceeding to the selection of the membership of the other com- 
mittees, the Council considered whether or not the members of these com- 
mittees must be selected from the membership of the Council or whether the 
*funcil was free to elect members from the Society who are not upon the 

“Sunceil. After discussion the following resolutions were adopted: 
: Resolved, That the chairmen of all standing committees shall be 
“£ members of the Executive Council, but the Council shall be free to elect 
to the membership of standing committees members of the Society who 

are not members of the Council. 

Resolved further, That in the appointment of special committees by 
the President of the Society there shall be no limitation whatever except 
that the members of such committees shall be members of the Society. 


The Executive Council then took under consideration the membership 
‘ the Committee on the Selection of Honorary Members. It was first 
cided, upon motion duly made and seconded, that this committee should 
onsist of five members. Thereupon the following members were duly 
iected to the committee: 


James W. GaRNER, Chairman 
Mantey O. Hupson JESSE S. REEVES 
Frep K. NIELSEN ELuery C. STOWELL 


Mr. Hotuis R. Bartey was reélected Chairman of the Committee on 
Increase of Membership. The appointment of the other members of that 
committee was referred to the President with power. 

The Executive Council next took under consideration the appointment 
of the Committee on Annual Meeting. Before proceeding to the selection of 
this committee, the Council, upon motion duly made and seconded, 
unanimously expressed its appreciation of the services of Mr. Luster H. 
Wootsey, Chairman of the Committee on Annual Meeting for the last two 
years, and its regret at his inability to serve again in this capacity. The 
Executive Council then reélected all the members of the present Committee 
on Annual Meeting and referred the question of the selection of a chairman 
of the committee to the Executive Committee, which was given power to 
select the chairman from the membership of the Council. 

The Committee on Codification of International Law had previously 
been continued by vote of the Society. 

The Eprror-tn-Cuier of the American Journal of International Law 
then submitted a written report on the work of each member of the Editorial 
Board since the last meeting of the Society. He also offered the four num- 
bers of the Journal printed during the year as evidence of the character of the 
work done by the editors. He reported further that Mr. Pitman B. Potter 
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had left the United States to accept a position at the Institut Universitaire de 
Hautes Etudes Internationales, Geneva, Switzerland, and that it was the 
opinion of the Board of Editors that, as a general principle, it would be 
inadvisable to have as members of the Board persons who were permanently 
abroad. After considering the report of the Editor-in-Chief, the following 
members were reélected to the Board of Editors of the American Journal of 
International Law for the ensuing year: 


Grorce GraFron Wison, Editor-in-Chief 


Gerorce A. Fincu, Managing Editor Mantey O. Hupson 
CHANDLER P. ANDERSON CHARLES CHENEY HyDE 
Epwin M. Borcuarp Purp C. Jessup 
Puiurp MarsHatL BRown Artur K. KuHN 
Epwin D. Dickinson JESSE S. REEVES 
Cuar.es G. FENWICK Euery C. STOWELL 
James W. GARNER Lester H. Woo.srey 


Quincy WRIGHT 


The Manaaine Eprror reported that the Board of Editors thought it 
advisable to print upon the Journal the objects of the Society. The sugges- 
tion was referred by the Executive Council to the Board of Editors with 
power. 

The Executive Council then, upon motion duly made and seconded, 
referred to the Executive Committee the filling of any vacancies in the com- 
mittees of the Society, with power to change the number of members of such 
committees. 

The Executive Council also adopted a motion referring to the Executive 
Committee all matters referred to the said committee by previous resolutions 
of the Executive Council. 

There being no further business, the Executive Council, at 12.50 o’clock 
p. m., adjourned sine die. 

Gero. A. Finca, 
Secretary 


Approved: 
James Brown Scort, 
President 











MINUTES OF THE EXECUTIVE COMMITTEE 
Saturday, May 13, 1933 


Pursuant to call, the Executive Committee of the American Society of 
International Law met on Saturday, May 13, 1933, at ten o’clock a. m., in 
the office of the Society at No. 700 Jackson Place, N. W., Washington, D. C. 

Mr. Cuarues Henry Butter, Chairman, presided. Upon roll call the 
following members were present: 


CHANDLER P. ANDERSON ELBert D. THOMAS 
CHARLES HENRY BUTLER GrorGceE T. WEITZEL 
Gerorce A. FincH Lester H. Woo.sEey 


HERBERT WRIGHT 


Letters of regret were received from Messrs. Hull, Quigley and Wilson. 

The notice of the meeting was read by the SrcrEeTaRY. 

The Secretary presented a request from the Union Trust Company of 
Washington, D. C., for a resolution authorizing the rental of, and access to, 
the safe deposit box of the Society. After consideration the following 
resolution was adopted: 

Resolved, That Mr. Lester H. Woolsey, the Treasurer of the Ameri- 

can Society of International Law, is authorized and instructed to rent a 

safe deposit box in the safe deposit vaults of the Union Trust Company 

of the District of Columbia, and that access to said safe deposit box shall 
be subject to the rules and regulations of said Union Trust Company, by 
any two of the following officers of the Society, whose signatures appear 
above, until further notice in writing to the said Union Trust Company: 
Lester H. Woolsey, Treasurer; James Brown Scott, President; George A. 
Finch, Secretary. 


The Executive Committee considered the appointment of a chairman of 
the Committee on Annual Meeting, which had been referred to the Commit- 
tee by the Executive Council. The names of several members of the Coun- 
cil were considered and it was finally decided, upon motion duly made and 
carried, that the selection of the chairman of this committee should be 
referred with power to the following officers of the Society: the President, the 
Chairman of the Executive Council, the Secretary, and the Treasurer. 

The Secretary presented a letter of May 1, 1933, from Mr. Ellery C. 
Stowell to the President of the Society, and one addressed to the Secretary 
under date of May 3, 1933, resigning his membership in the Committees on 
Annual Meeting, Codification of International Law, and the Selection of 
Honorary Members, for consideration under the resolution of the Executive 
Council authorizing the Executive Committee to fill vacancies in the com- 
mittees of the Society. Before acting upon Mr. Stowell’s resignation, the 
Executive Committee directed the Secretary to write him a letter express- 
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ing appreciation of the services which he has rendered to the Society in the 
past and expressing its earnest wish that he reconsider his resignation so that 
the Society will not lose the benefit of his services in the future. 

The Executive Committee then considered the practicability of the 
Society meeting with the American Law Institute, which question was 
referred to the Executive Committee by the Executive Council April 30, 
1932. Upon consideration of all the factors involved in this proposal, the 
Executive Committee expressed the opinion that it would not be practicable 
for the Society to meet with the American Law Institute; but, upon motion 
duly made and seconded, it was voted to request the Committee on Annual 
Meeting to consider the practicability of the American Society of Interna- 
tional Law meeting on Monday, Tuesday and Wednesday of the first week of 
May, so as to enable the members of the Society who are also members of the 
American Law Institute to attend both meetings within the same week. 

The Secretary then presented the letter from Messrs. Baker, Voorhis 
& Co. of April 24, 1933, referred to the Executive Committee by the Execu- 
tive Council on April 27, 1933, offering to sell the remaining twelve sets of the 
bound Volumes 1 to 10 of the Journal at a special price of $175.00 per set. 
After deliberation, it was decided to postpone action on this offer. 

The Executive Committee then proceeded to consider the question of 
the publication of a second cumulative index of the Journal, Supplement and 
Proceedings of the American Society of International Law, which question 
had likewise been referred to the Executive Committee by the Executive 
Council on April 27, 1933. The Executive Committee was of the unanimous 
opinion that it would be desirable to publish such an index as soon as possi- 
ble, but the condition of the finances of the Society was inadequate to meet 
the cost of preparation and publication. The possibility of obtaining finan- 
cial help as in the case of the publication of the first index was considered, 
and as a result the following resolution was adopted: 


Resolved, That the Executive Committee approves the issuance as 
soon as possible of a second cumulative index to the American Journal of 
International Law, together with its Supplement and the Annual Pro- 
ceedings of the American Society of International Law, and requests the 
President, the Secretary and the Treasurer of the Society to make such 
arrangements as may be possible to finance the preparation of the index 
in a sum not exceeding $1,500. 


The means of obtaining new members for the Society was then brought 
up by the Secretary, who suggested that the members of the Society who 
are members of the American Bar Association might be asked to send to the 
Secretary the names of such members of the American Bar Association with 
whom they are acquainted, who are not members of the Society, with per- 
mission to send invitations to such non-members at the suggestion of the 
members sending in such names. The Executive Committee approved this 
suggestion of the Secretary, and also the suggestion made at the meeting of 
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the Executive Council on April 29, 1933, that the President of the Society 
send a personal invitation to newly appointed officers in the foreign service of 
the United States. The following resolution was thereupon adopted: 


Resolved, That the Secretary and Treasurer be, and they are hereby, 
authorized to expend such sums as may be necessary for stationery, 
printing and postage in sending, with the approval of the Chairman of 
the Committee on Increase of Membership, invitations and printed 
matter to prospective members of the Society. 


The question of reforming the list of honorary Vice-Presidents, referred 
to the Executive Committee by the Executive Council on April 30, 1932, was 
brought up by the Secretary and discussed by the Executive Committee, but 
no action was taken. 

There being no further business, the Executive Committee at 11.45 
o’clock a. m., adjourned sine die. 

Geo. A. Finca, 


Secretary 
Approved: 


CHARLES Henry Butter, 
Chairman 
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